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Senate bill No. 383, A bill to be entitled

“An Act to amend Chapter 34 of the
Special Laws of the Regular Session of
the Thirty-second Legislature, being ‘An
Act to amend Chapter 80, Special Laws
passed by the Regular Session of the
Thirtieth Legislature of the State of
Texas,’ approved April 15, 1007, and
declaring an emergency,”

Angd find the same correctly engrossed.

BRELSFORD, Chairman,

Committee Room,
Austin, Texas, March 3, 1913.
Hon. Will H. Mayes, President of the

Senate.

Sir: Your Committee on Engrossed
Bills have carefully examined and com-
pared

Senate bill No. 249, A bill to be entitled
“An Act granting to the Guadalupe Wa-
ter Power Company, now proposing to
construct five (5} dams across the
Guadalupe river, in Guadalupe county,
Texas, and declaring an emergency,”

And find the same correctly engrossed.

BRELSFORD, Chairman.

PETITIONS AND MEMORIALS,

By Scnator MeNealus:

Memorial signed numerously by the
citizens of Gilmer, Texas, setting forth
the need of an orphan asylum for colored
children and requesting the Legislature
to create same by proper ensctment and
establish the institution at Gilmer.

By Senators Warren, Greer, Darwin,
Brelsford, Vaughan, Cowell, Nugent,
Collins, Conner and Taylor:

Numerous petitions and telegrams
signed numerously by citizens of Texas
endorsing the Katy consolidation bill
and asking that same be passed over
Governor's veto.

By Senators Bailey and Resl:

Numerous petitions from Houston and
Galveston requesting enactment of House
bill No. 162 or Senate bill by Real and
others transferring the custody of the
Alamo property to the Daughters of the
Republic of Texas.

By Lieutenant Governor Mayes:

Telegram from B. Youngblood stating
that Congress had finally consigned Ft.
Brown to Texas, and that it was “up”
to Texas to say whether or not money
will be appropriated for an experimental
station there.

By Senator Hudspeth:

Petition signed numerously by mem-
bers of Texas Historical Landmarks As-
sociation, asking that the old main build-
ing of the Alamo fart be restored and
that competent custodians be placed in
téléarge and under the supervision of the

ate.

By Lieutenant Governor Mayes:

Copy of resolutions passed by Tom
Green county lodge No. 169, F, E. &

| C. U. endorsing the petitioning of the

Legislature to vote liberal appropriations
to the Agricultural and Mechanical Col-
lege; also statement to the effect that
2,963 citizens of various Texas com-
munities had signed petitions requesting
such appropriations, said statement be-
ing signed by officers of Tom Green
County Union,

THIRTY-EIGHTH DAY.

Senate Chamber,

Austin, Texas,
Tuesday, March 4, 1913.

The Senate met pursnant to adjourn-
ment and waa called to order by Lieuten-
ant Governor Will H. Mayes.

Roll call, & quorum being present, the
following Senators answering to their
names:

Astin. Morrow.
Bailey. Murray.
Breleford. Nugent.
Carter. Paulus.
Collins. Real.
Conner, Taylor.
Cowell. Terrell.
Darwin. Townsend.
Gibson. Vsughan.
Greer. ‘Wharren.
Budspeth. Watson.
Johnson. Weinert.
Kauffman. Westbrook.
Lattimore. Wiley.
McGregor. Willacy.
McNealus.

Prayer by the Chaplain, Rev. H. M.
Sears.

Pending further reading of the Journal
uf yesterday, on motion of Senator Dar-
win, the same was dispensed with.

EXCUSED.

On account of important business:
Senator Kauffman, for non-attendance
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on yesterday, on motion of Senator Lat-
timore. ;

Senator McGregor, for non-attend-
ance on yesterday, on motion of Senator
Vaughan.

BILLS AND RESOLUTIONS.

By Senator Johnson:

Senate bill No. 404, A bill to be entitled
“An Act to provide for a high school
to be loeated at Hale Center, in Hale
county, Texas, and giving its bound-
aries and defining the duties and priv-
tleges of same, and giving authority to
levy taxes to maintain said high school,
and deelaring an emergency.”

Read first time and referred te Com-
mittee on Educational Affairs,

By Senator Nugent:

Senate bill No. 403, A bill to be entitled
“An Act to amend Article 2425 of Title
44, Chapter 1, of the Revised Civil
Statutes of 1911, adopted by the Thirty-
second Legislature, providing that drain-
age and levy bonds issued under the
provisions of law may be deposited with
State depositories on equal dignity with
United States, State, county, independ-
ent school district and municipal bonds,
as now provided in said Title 44, Chap-
ter 1; repealing all laws in confiict
herewith, and declaring an emergency.”

Read first time and referred to Com-
mitiee on State Affairs.

SIMPLE RESOLUTION,

By Senator Townsend:

Whereas, The Attorney General, Hon.
B. F, Looney, in complianee with a re-
quest of the Senate, heretofore made ot
him, has rendered an opinion to this
bhody, bearing upon the proposed con-
solidation bills of the St. Louis South-
western Railway Company of Texas,
which said opinion is now in the hands
of the prestding officer of this body;
iherefore, be it )

Resolved by the Senate, That said
opinion be and the same is hereby di-
tected to be printed in the Journal,
without first having same read, for the
information of the Senate, and to there-
by provide a permanent record of same.

The resolution was read and adopted.

(See Appendix for the opinion of At-
torney General referred to.)
Morning eall conecluded.

FIRST HOUSE MESSAGE,

Hall of the House of Representatives,
Austin, Texas, March 4, 1913.

Hon. Will H. Mayes, President of the
Senate.

Sir: I am directed by the House to
inform the Senate that House bill No. 29
bas been delivered to the Secretary of
State, and I herewith hand you dupli-
cate receipt for same.

Respectfully,
W. R. LONG,
Chief Clerk, House of Representatives.

Department of State,
Austin, Texas, March 4, 1913.
Received of W, R, Long, Chief Clerk
of the House of Representatives of the
Thirty-third Legislature, House bill No.
29, being an act authorizing the con-
solidation of the Missouri, Kansas &
Texas Railway Company of Texas with
cther lines named in said bill.
JOHN L. WORTHAM,
+Secretary of State.

HOUSE BILL NO. 162,
(Pending Business.)

The Chair laid before the Senate, as
the pending business, House bill No. 162,
the same being what is known as the
Alamo bill.

Action recurred on the pending
amendment by Senator Hudspeth (see
proceedings of yesterday for the amend-
ment).

Senator Nugent offered the following
substitute for the amendment:

Amend the bill by striking out Ar-
ticle 6394 and substituting in lien
thereof the following:

Article 6394, The part of the Alamo
Mission property purchased by the State
adjoining the building known as the
Alamo church or chapel, together with
the Alamo church or chapel shall be in
the custody of a commission to be com-
posed of five persons to be hereafter
known as the “Alamo Commissien,” and
which commission shall be composed of
the Governor, the Attorney General, and
the Superintendent of Public Buildings
and Grounds, and in addition thereto
two ladies to be selected as hereinafter
provided.

The Governor, Attorney General and
Superintendent of Public Buildings and
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Grounds ehall by a majority of said
members select one lady who shall be a
member of the patriotic organization
known as the De Zavalla Chapter
Daughters of the Republic, and one lady
who shall be a member of the patriotic
organization known as the Daughters
of the Republic of Texas, which two
ladies, together with the s=said three
other members hereinbefore provided for
shall constitute said Alamo Commission.
The term of office of the two lady mem-
bers of said commission shall be two
years, beginning on the day this law
goes into effect; provided, that one of
the lady members first chosen shall serve
only one year, and that the first two
chosen shall draw for the short and
long term, and that thereafter one lady
member shall be chosen each year.

Said Alamo Mission and church or
chapel property, together with the for-
mer Hugo-Schmeltzer property now
owned by the State, shall be restored,
and thereafter preserved and maintained
as nearly as it may be possible to do so,
to its condition and appearance at the
time of the maasacre of the Texans in
what is known as “The Battle of the
Alamo.”

The work of restoring and preserving
suid property shall be under the im-
mediate direction, management, super-
vision and control of the three members
of said commission composed of the Su-
perintendent of Public Grounds and the
two lady members hereinbefore provided
for, a majority of said three members
te govern in the direction, management,
supervision and control; provided, that
in the event that a majority of said
three members cannot harmonize and
agree upon any plans or details of such
work, then and in that event such dif-
ferences and unsettled questions shall be
referred to the whole commission, the
action of 4 majority of whom shall in all
cases control.

The sum of ten thousand dollars is
hereby appropriated out of any funds
not otherwise appropriated out of the
general revenue to carry out the pro-
visions of this act.

NUGENT,

WARREN.

Scnator Warren moved that further
conegideration of the bill be postpoped
untjl such a time as the Senate should
receive a message from the Governor on
this subject, it being stated that the
Governor was preparing a special mes-
sage.

The motion to postpone subject to
call was lost by the following vote:

Yeas—8,
Astin, Morrow.
Breleford. Nugent.
Carter. Warren.
Greer. Wiley.

Nays—21.
Bailey. Murray.
Collins. Paulus.
Cowell. Real,
Darwin. Taylor.
Gibson. Townsend.
Hudapeth. Vaughan.
Johnson. Watson.
Kauffman. Weinert.
Lattimore. Weastbrook.
MeGregor. Willacy.
MeNealus.

Present—Not Voting.

Conner.

Absent.
Terrell.

Action then recurred on the substi-
tute amendment by Senator Nugent.

RECESS.

On motion of Senator McNealus the
Senate, at 12:30 o’clock p. m., reces
until 2:30 o'clock today.

AFTER RECESS.
{ Afternoon Session.)

The Senate was celled to order by
Lieutenant Governor Mayes,

HOUSE BILL NO. 162.

Action recurred on the pending busi-
ness, House bill No. 162, the question
being on the substitute amendment by
Senator Nugent for the amendment by
Senator Hudspeth.

Pending discuasion Senator Conner of-
fered an amendment to the substitute,
and Senator Hudepeth made the point
of order that an amendment to the sub-
stitute was not in order until after the
action on the subatitute.

a The Chair sustained the point of or-
er,

Pending further discussion the Chair
stated that be would reverse hiz ruling,
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having looked up the precedence, and
would hold that the amendment to the
substitute was in order.

The amendment is as follows:

Amend the substitute by striking out
all of the first paragraph from and in-
cluding the words “the Governor” down
"to and including the words, “each year,”
in the second paragraph, and insert in
lieu thereof the following: “Three citi-
zens of Texas who shall not during their
term of office hold any other public of-
fice and two ladies, one from the Daugh-
ters of the Republic and the other from
the De Zavalla Chapter of the Daugh-
ters of the Republic, and to be known
as the Alamo Commission. Said com-
missioners to be appointed by the Gov-
ernor by and with the advice of the
Senate, who shall hold theiy offices for
the term of two years. The term of the
first commissioners appointed herein to
begin March 2, 1913.”

CONNER.

Senator Nugent moved to table the
amendment to the substitute,

Senator Townsend moved the previous
question on the pending amendments
and the bill, which motion was duly
seconded. The Senate refused to order

the main question by the following vote:

Yeas—5.
Bailey. Westbrook,
Collins. Willacy.
Johnson,

Nays—25
Astin. Morrow.
Brelsford, Murray.
Carter, Nugent.
Conner. Taulus.
Cowell. Real.
Darwin. Taylor.
Gibson. Townsend.
Greer., Vaughan,
Hudspeth. Waurren.
Kavflman. Watson.
Lattimore. Weinert.
MecGregor. Wiley.
MecNealus.

Absent,

Terrell,

The motion to table the amendment
to the substitute was withdrawn.

Pending further discussion, Senator

Hudspeth moved to table the amend-
ment to the substitute, and on that mo-
tion moved the previous question on the
pending amendments and the bill, which
motion, being duly seconded, was so
ordered.

Astin.
Bailey.
Carter.
Collins.
Darwin.
(iibson,
Greer.
Hudspeth.
Kauffman.
MeGregor,
McNealus.
Morrow,
Murray.

Drelsford.
Conner.
Cowell.

Astin,
Brelsford.
Carter.
Collins.
Conner.
Gibson.
Greer.
Hudspeth.

McNealus,

RBailey.
Cowell.
Darwin.
Johnson.

McGregor.

Astin.
Brelsford.
Carter.
Collins,
Conner.
Gibson,
Greer,
Hudspeth.

McNealus.

Bailey.

Kavffman.

Lattimore.

Kauifman.

‘Lhe motion to table the amendment to
the substitute was adopted by the fol-
lowing vote:

Yeas—25.

Nugent.
Paulus.
Real.
Taylor.
Terrell.
Townsend.
Vaughan,
Warren.
Watson.
Weinert.
Wiley.
Willacy.

Nays—-6.

Johnson.
Lattimore.
Woestbrook.

Action then recurred on the substi-
tute amendment and the same was
adopted by the following vote:

Yeas—19,

Morrow,
Murray.
Nugent.
Paulus,
Townsend.
Warren.
Watson,
Weinert,
Wiley.

Nays—12,

Real.
Taylor.
Terrell.
Yaughan.
Waestbrook.
Willacy.

The amendment, as substituted, was
then adopted by the following vote:

Yeas—20.

Morrow.
Murray.
Nugent.
Prulus,
Terrell.
Townsend.
Warren.
Watson,
Weinert.
Wiley.

Nays—11.

Cowell.
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Darwin. Tavlor.

" Johnson. Vaughan.
Lattimore. Westbrook.
MeGregor. Willacy,
Real,

The bill, having already been read,
was passed to a third reading.

Senator Hudspeth moved to recon-
sider the vote by which the bill was
passed to engrossment and lay that meo-
tion on the table.

The motion to table prevailed.

ITOUSE BILL NO. 355 RE-REFERRED.

On motion of Senator Johnson, House
bill No. 355 was withdrawn from Com-
mittee on Counties and County Bound-
aries and referred to Committee on Pub-
lic Health.

RECESS.

On motion of Senator Lattimore, the
Senate recessed until 8 o’clock tonight.

AFTER RECESS.
{Night Session.)

The Senate was called to order by
Lieutenant Governor Mayes.

ORDER OF BUSINESS FOR NIGHT
SESSION.

Senator Watson moved that the roll
of the Senate be called and that each
Senator be allowed to call up a bjll that
there was no objection to, and Senator
Carter amended the motion providing
that if there was objection to the bill,
that the Senator calling up same be al-
lowed to move to suspend the regular
order of business for the purpose of tak-
ing up the bill out of its order.

The motion, as amended, was adopted.

SENATE BILL NO. 298,
(By Senator Bailey.)

The Chair laid before the Senate, on
second reading,

Senate bill No. 298, A bill to be entitled
“An Act authorizing cities situated
along or on navigable streams, and act-
ing under special charters, to extend by
ordinance their boundaries so as to in-

clude in said cities the navigable atream
and the land lying on both eides thereof
for a distance of twenty-five hundred
feet from the thread of the stream to
a distance of twenty miles or less in an
air line from the ordinary boundaries
of said city either above or below the
boundaries of said city or both; and-
granting to said cities within said added
ferritory the right to purchase or con-
demn property for navigation or whart-
age or for aids or facilities to either;
and granting to said city within said
territory full power of regulation and
control over navigation and wharfage,
and over all facilities and aids to either;
and full power to pass and enforce ordi-
nances for the police of navigation and
wharfage, and of all aids and facilities
to either, and declaring an emergency.”

Senator Collina offered the following
amendment, which was read and
adopted:

Amend the bill as follows; After Sec-
tion 1, strike out the period and add a
comma, and add the following language:
“provided in all condemnation proceed-
ings under this act the same procedure
shall apply that now applies in the con-
demnation of land by cities for the pur-
poses of streets.”

Senator Collins offered the follow-
ing amendment, which was read and
adopted:

Amend the bill as follows: After Sec-
tion 2, strike out the period, and insert
s comma, and add the following lan-
guage: “or any land at the time belong-
ing to any other city or town)”

Senator Wiley offered the following
amendment:

Amend the bill, page 1, line 28, by
striking out the word “twenty-five
hundred feet” and insert the words “five
hundred feet.”

Senator Nugent moved to table the
asmendment, which motion to table was
adopted.

The bill was read second time and or-
dered engrossed.

On motion of Senator Bailey, the
constitutional rule requiring bills to be
read on three several days was sus-
pended and the bill put on its thiM
reading and final passage by the follow-
ing vote:

Yeas—25.

Bailey, Greer.
Carter. Johnson.
Collins. Kauffman,
Connper. Lattimore,
Cowell. McGregor.
Darwin, McNealus,
Gibson. Morrow.
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Nugent.
Paulus.
Real.
Taylor.

Townsend.

Vaughan.

Astin.
Brelsford.

Hudspeth.

Warren.
Watson,
Weinert.
Westbrook.
Wiley.

Absent.

Murray.
Terrell.
Willacy.

The bill was read third time and
passed by the following vote:

Yeas—23.
Railey. Morrow.
Carter. Nugent.
Collins. Faulus.
Conner. Real.
Cowell, Taylor.
Gibson. Terrell.
Glreer. Townsend.
Johnson. Warren.
Kauffman. Watson.
Lattimore. Westbrook.
MeGregor. Willacy.
MecNealus. .

Nays—I.
Wiley.

Absent,
Astin. Murray.
Brelsford. Vaughan.
Darwin. Weinert.
* Hudspeth,

Senator Bailey moved to reconsider
the vote by which the bill was passed
ond lay that motion on the table.

The motion to table prevailed.

SECOND HOUSE MESSAGE.

Hall of the House of Representatives,
Austin, Texas, March 4, 1913,
Hon. Will H. Mayes, President of the
Senate.

Sir: I am directed by the House to
inform the Senate that the House has
passed the following bill:

Senate bill No. 253, creating the CIfi-
ion Independent School Distriet, with
amendments,

Respectfully,
W. R. LONG,
Chief Clerk, House of Representatives.

SENATE BILL NO. 13T7.
(By Senator Carter.)

The Chair laid before the Senate, on
second reading,

Senate bill No. 137, A bill to be entitled
“An Act defining the oflense of assault
with a prohibited weapon, prescribing
{he punishment therefor, and declaring
an emergency.”

The committee report, with (commit-
tee) amendment, was read, and Senator
Lattimore offered the following amend-
ment to the committee report, which
was read and adopted:

Amend committee report, page 2 of
printed bill, by striking out the word
“made” after the word “or” in line 10,
and insert in lieu thereof the follow-
ing: “mode of,” after the second word
uor.u -

The committee report, as mended, was
adopted.

Senator Townsend offered the follow-
ing amendment, which was read and
adopted:

Amend the bill on page 1, line 11, by
udding after the word “shall” the word
“wilfully.”

Senator Wautson offered the follow-
ing amendment:

Amend the Dill by striking out all
cfter the word “by” in line 18, page 1,
and insert in lieu thereof the follow-
ing: “a fine not to exceed five hundred
dollars or by imprisonment in the
county jail not to exceed six months.”

Senator Morrow offered the follow-
ing substitute for the amendment:

Amend the bill by striking out in
line 18, page 1, all atter the word “by”
and inserting the tollowng: “fine of
not less than $250 and not more than
$500, or by confinement in the peniten-
tiary for mot less than one year and
not more than two years, or by both
sueh fine and imprisonment.”

Senator Carter moved to table the
substitute for the amendment, which
motion to table was adopted by the fol-
lowing vote:

Yeas—19.
Astin. McNealus.
Carter. Real.
Ccllins. Taylor.
Cowell. Terrell.
Gibson. Townsend.
Greer. Vaughan,
Johnson. Warren.
Kauffman. Westbrook.
Lattimore, Wiley.
McGregor.

Nays—T7.
Conner. Paulus.
Darwin. Watson.
Morrow. Willacy.

Nugent.
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Bail Present—Not Voting. Yeas—25.
ailey. .
Astin. Nugegt.
Absent. Carter. Paulue.
Brelsford. Murray. ggﬂ;;:' ,11?: :};n*
Hudspeth. Weinert. Cowell, Terrell.
: . | Gihson. Townsend.
Senator Watson offered the following
substitute for the pending amendment: ?m‘;'on “;?::,ﬂ;n'
Amend the bill by striking out all |y gm0 Wetson.
after the word, “by.” in line 18, page 1, | ] :ttimore. Weostbrook
down to and including all of line 19, and | ys.Gregor. Wiley. )
insert in lieu thereof the following: [ McNealus, Willacy.
“a fine not to exceed two thousand dol- { pforrow.
lare, or by imprisonment in the county Abgent.
jail not to exceed two years.” .
Senator Vaughan offered the follow- B‘“{"’%" ili“d’l”'th-
ing amendment to the substitute: g;‘;‘:i‘:ﬂ' W‘g;:gi

Amend the substitute adding after
the last word in sume the words: *“or
by confinement in the penitentiary for
not more than five years.”

Senator Vaughan moved the previous
Juestion on the pending amendments,
which motion being duly seconded wus
a0 ordered.

The amendment to the substitute was
adopted.

The substitute, as amended, was
adopted, and the amendment a« substi-
tuted was adopted

The bill was read second time and
ordered engrossed.

On motion of Senator Carter, the con-
stitutional rule requiring bills to be read
on three several days was suspended
and the bill put on its third 1eading
and final passage by the following vote:

Yeas—24.
Astin. Morrow.
Carter, Nugent.
Collins. Paulus.
Cunner. Real.
Cowell. Taylor.
Gibson, Terrell.
Crreer. Townsend.
Johnson, Vaughan,
Kauffman. Warren.
Lattimore, Westbrook.
MeGregor. Wiley.
MeNealus. Willacy.

Nays—1.
Watson.

Absent.

Bailey, Hudspeth.
Brelsford. Murray.
Darwin, Weinert.

The bill wns read third time and
passed by the following vote:

Senator Carter moved to reconsider
the vote by which the bill was passed
and lay that motion on the table.

The motion to table prevailed.

SENATE BILL NO. 3.
{By Senator Collins.)

The Chair laid before the Senate, on
second reading,

Senate bill No. 63, A bill to be entitled
“An Act to amend Bection 9, Chapter
30, of the General Laws of the State of
Texas, passed by the Thirty-first is-
lature (1908), at the Regular Seasion,
approved April 21, 1909, relating to the
Texas State Board of Health, Vital Bta-
tistica, and to add to maid Chapter, See-
tion 10a; establishing charbon dis-
tricts; providing that persons residing
therein shall report all animals suffer-
ing with charbon or supposed to have
such disease to the county health of-
ficer, who shall report same to the State
Board of Health, and providinglfor prac-
ticing physicians to report all persons
suffering with said disease; snd provid-
ing for the employment of & chemmst and
hactericlogist where charbon js prevalent,
for the purpose of combating with said
disease; and providing for the Btate
Board of Health or one who is under
them, to visit all stock reported to have.
charbon; and providing for the isolation
of same and for the isolation of all
stock exposed to said disease apd au-
thority to destroy infected stock and
providing for the destruction of the ear-
casses of stock dying from charbon, or
supposed to have died from same, and
prohibiting certain stock from
at large betweén the first day of May
and the firat day of October in sny
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county where charbon iz prevalent or
where same may become prevalent; and
providing for the prohibiting of such
stock in counties and subdivisions there-
of where charbon is prevalent, or where
same may become prevalent, from run-
ning at large in such counties or sub-
divisions thereof, to be determined by
election by the qualified voters of sueh
counties, providing the manner of hold-
ipg such elections, regulating the terms
and conditions thereof, and the carrying
into effect of such elections so to be
held; and providing adequate penalties
for enforcing such law, and repealing all
laws and parts of laws in conflict there-
with, and declaring an emergency.”

Senator Collins offered the following
several amendments, offering them sepa-
rately, and each were adopted on sepa-
rate motions:

Amend tbe caption as follows: In line
17, page 1, strike out the words “chem-
ist and.”

Amend the caption as follows: In line
24, page 1, after the word “same” strike
out all down to and including the word
“prevalent” in line 27 on same page.

Amend the bill as follows: In line 28,
page 1, after the word “stock” insert
a comma. '

Amend the bill as follows: In line
26, page 2, after the word “section,”
the letter *“s,” and thereafter the word
“10a,” add the following: “10b, 10c, 10d,
10e, 10f, 10g, 10h, 10i, 10j and 10k.”

Amend the bill as follows: Beginning
at the words “Section 1,” top of page 3,
strike out the figure “1” and insert the
word “10b,” and follow each following
section by striking out the figure after
the word “Sec.” and insert the figure
“10” followed by the alphabet corre-
sponding in number with the figure
stricken out.

Amend the bill as follows: In line 12,
page 2, strike out all after the word
“citizens” down to and ineluding the
word “hogs” in line 13 same page, and
. in line 15 page 2, strike out the words
“and live stock.”

Amend the bill as follows: In line 31,
page 6, strike out the figures “$10.00,”
and insert the following: ‘“($5.00) five
dollars,” and in line 32, page 6, strike
out the figures “$100.00,” and insert the
following “($50.00) fifty dollars.”

The bill having already been read sec-
ond time, was ordered engrossed.

On motion of Senator Collins, the con-
stitutional rule requiring bills to be read
on three several days was suspended and
the bill put on its third reading and
final passage by the following vote:

Yeas—24.
Astin. Morrow,
Bailey. Nugent.
Carter. Paulus,
Collins. leal.
Ccnner. Taylor,
Cowell, Terrell.
Greer, Townsend,
Johnson, Vaughan,
Kauffman. Warren.
Lattimore. Watson.
MeGregor. Westbrook.
MeNea lus, Wiley.
Absent.
Brelsford. Murray.
Darwin. Weinert.
Gibson. Willacy.
Hudspeth,
The bill was read third time and Sen-
ator Collins offered the following
amendment :

Amend the bill as follows: After the
word “10a” add in line 11, page 1: “10b,
10c, 10d, 10e, 10f, 10g, 10h, 10i, 10j, 10k.”

The amendment was read and adopted
Iy the following vote:

Yeas—24,
Astin, Morrow.
Railey. Nugent.
Carter. Paulus,
Collins. Real.
Conner. Taylor.
Cowell. Terrell,
Greer. Towrsend.
Johnson. Vaughan.
Kauffman. Warren,
Lattimore. Watson.
MeceGregor. Westbrook.
MeNealus, Wiley.

Absent,

Brelsford. Murray.
Darwin. Weinert.
Gibson. Willacy.
Hudspeth,

The bill was read third time and

passed by the following vote:

Astin.
Bailey.
Carter.
CoHins.
Conner.
Cowell.
Greer.
Johnson.

‘1 Kauffman.

Yeas—24.

Lattimore,
McGregor.,
MeNealus,
Morrow.
Nugent.
Paulus.
Real.
Taylor.
Terrell.
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Townsend. Watson.
Vaughan. Westbrook.
Warren. Wiley.
Absent.
Brelsford. Murray.
Darwin. WWeinert,
Gibson. Willacy.
Hudspeth.

Senator Collins moved to reconsider
the vote by which the bill was passed
and lay {bat motion on the table.

The motion to table prevailed.

SENATE BILL NO. 202,

On motion of Senator Townsend, the
regular order of business was sus-
pended, and the Senate took up, out of
its order, Senate bill No. 202, by the
tollowing vote:

Yeas—22,
Astin. Morrow.
Bailey. Nugent.
Curter. Paulus.
Collins. Real.
Conner. Taylor.
Cowell. Terrell.
Greer. Townsend.
Johnson. ‘aughan.
Kauflman. Warren.
MecGregor. Westbrook.
McNealus. Wiley.

Nays—2.
Lattimore. Watson.

Absent.

Brelsford. Murray.
D_a rwin, Weinert,
Gibson. Willacy.
Hudspeth. | i T |

The Chair laid before the Senate, on
second reading,

Senate bill No. 202, A bill to be entitled
“An Act {o provide for an agricultural
exhibit at the Panama-Pacific Exposi
tion, making an appropriation therefor,
and declaring an emergency.”

Action recurred on the pending amend-
ment and the substitute therefor. (See
proceedings of February 21 for the
amendment and the substitute.)

Action recurred on the substitute and
the same was adopted.

The amendment, as substituted, wns
adopted.

Senator Astin offered the following
amendment:

Amend the caption of the bill as fol-
lows: Line 7, page 1, by striking out
the word “on” and insert in lieu there-
of the words “a State,” and strilfe out
the word “at” after the word “exhibit”
in said line and insert in lieu thereof
“which may be transferred to.”

Senator Astin offered the following
amendment, which was read and
ndopted:

Amend the bill as fellows: Line 14,
page 1, by striking out the words "to
Le displayed at,” and insert in lien
{hereof the words “which may be trans-
ferred to.”

Senator Astin offered the following

amendment, which was read and
adopted:
Amend the bill as followa: Line 13,

page 1, strike out the word “on” after
ihe word “for” and insert in lieu thereot
the words “a State” before the word
“agriculture.”

The bill was read second time and or-
dered engrossed. )

On motion of Senator Astin, the
constitutional rule requiring bills to be
read on three several days was sus-
pended and the bill put on its third
reading and final passage by the follow-
ing vote:

Yeas—19.
Astin. Nugent.
Bailey. Paulus.
Carter. Real.
C'ollins. Tuylor.
Conner. Terrell.
Cowell. Vuughan.
Johnsoh. Warren.
Kauffman. Watson.
MnaGregor. Wiley.
MeNealus.
Nays—4.
Greer. Townsend,
Lattimore. Westbrook.
Present—Not Voting.
Merrow.
Absent.
Brelsford. Murray.
Darwin. Weinert.
Gibson. Willacy.
Hudspeth.

The bill was read third time and

sassed by the following vote:

Yeas—19.
Astin. Carter.
Railey. Collina.
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Conner. Real.
Cowell. Terrell.
Johnson. Vaughan,
Kauffman, Warren.
McGregor, Watson.
McNealus. Wiley.
Nugent. Willaey.
Paulus. T
Nays—®6.
Greer. Tayloy.
Lattimore, Townsend.
Morrow. Westbrook.
Absent.
Brelsford. Hudspeth.
Darwin. Murray.
Gibson. Weinert.

Senator "Astin moved to reconsider the
vote by which the bill was passed and
lny that motion on the table,

The motion to table prevailed.

REASONS FOR VOTE.

I vote “nay” because I believe the
sppropriation unconstitutional.
LATTIMORE.

I vote “nay” because I regard the
bill as unconstitutional.
TAYLOR.

SIMPLE RESOLUTION.
{By Unanimous Consent.)

By Senator Lattimore:

Resolved, That in each nighi scssion
‘held hereafter. unless otherwise ordered,
the Secretary of the Senate shall call
the roll, beginning each night where he
left off the preceding might, and each
member shall be privilegea as iis name
is called to call up a bill by unanimous
consent or motion. and have same con
sidered.

MORROW,
LATTIMORE.

The regolution was read and adopted.

HOUSE BILL NO. 167.
(By Unanimous Consent.)

The Chair laid before the Senate, on
third reading,

House bill No. 167, A bill to be entitled
“An Aect to authorize the Gulf, Colo-
rado and Santa Fe Railway Company to

Kl

purchase, own and operafe the railread
of the Concho, San Saba and Llaws
Valley Railroad Company, with its fran-
chises and appurienances; the railroad
of the Gulf and Interstate Railway
Company of Texas with its franchises
and appurtenances; or either or any of
such railroads with its or their tran-
chisez and apputienances; and uniii
sueh purchase or purchases is or are
made, to authorize lease by tue Guii,
Colorado and Santa Fe Railway Com-
pany of the railroad and other proper-
ties of said other companies, or of either
or any of them and to authorize the
Gulf, Colorado and Santa TFe Railway
Company to lease that porticn of the
railroad of the Pecos and Northern
Texas Railway Company situated Dbe-
tween Coleman, Texas, and -Sweetwater,
Texas, including the railway terminals
and other property of the Pecos znd
Narthern Texas Railway Company now
or hereafter situated in said rcities of
Coleman and Bwceetwater; and to au-
thorize the Pecos and Northern Texas
Railway Company to contract with the
Gulf, Colorado and Santa Te Railway
Company for the operation by the officers
of the Gulf, Colorado and Santa e Rail-
road Company of said railroad between
Coleman and Sweetwater,”

The bill was read third time and
passed.

Senator Lattimore moved to recon-
sider thc wvote by which the bill was
passed and lay that motion on the table,

The motion to table prevailed.

ADJOURNMENT.

On motion of Senator Wiley the Sen-
ate, at 10:25 o’clock p. m., adjourned
until 10 o’clock tomorrow morning.

APPENDIX,

BILL AND RESOLUTION SIGNED.

The Chair, Lieutenant Governor
Mayes, gave notice of signing, and did
sign, in the presence of the Senate, after
their captions had been read, the {ollow-
ing bill and resolution:

Senate bill No. 22, “An Act amending
Chapter 104 of the General Laws, passel
by the Thirty-second Legislature, at its
Regular Session, by adding at the end
of Section 2, Sections 2a and 2b, pra-
seribing additional duties for the State
Inspector of Masonry, Public Buildings
and Works, and providing for the ap-
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pointmenta of assistants by him, defin-
ing their duties and fixing their com-
pensation, and declaring an emergency.”

Benate Concurrent Resolution No. 4,
Providing for the donation by the State
of Texas of rifles to the camps of Con-
federate veterans.

OPINION OF ATTORNEY GENERAL
ON MERGER BILLS.

Attorney General’s Department,
Austin, Texas, Feb. 27, 1913.

Hon. W. H. Mayes, President of the
Senate, Austin, Texas.

Sir: Under date of February 25, 1913,
there was transmitted to this Depart-
ment a copy of & resolution theretofore
adopted by the Senate which reads as
follows:

Simple Resolution.

Whereas, There is now pending before
this Legislature certain bills, which, if
adopted and made the law of this State,
wul permit the 8t. Louis Southwestern
Railway Company of Texas to consoli-
dete its lines of railroad with the lines
of railroad of the Eastern Texas Rail-
road Company and the Stephenville
North and South Texas Railway Com-
pany, presumably separate and distinct
raic{mad corporations and properties,
and,

Whereas, It ia shown by the last an-
nual report of the St. Louis Southwest-
ern Railway Company of Texas, now on
file with the Railroad Commission of
Texas, that a majority or’ controlling
interest of its stock is owned directly
by the St. Louis Southwestern Railway
Company, a Missouri corporation, and

Whereas, It is shown by the last an-
nual report of said Eastern Texas Rail-
road Company, now on file with the
Railroad Commission of Texas, that the
St. Louis Southwestern Railway Com-
pany, the Missouri corporation, owns
4535 shares of the capital stock of 4545
shares issued of said Eastern Texas
Railroad Company, or 99.9 per cent
thereof, and,

Whereas, It is shown by the last an-
nual report of the said Stephenville North
and South Texas Railway Company, now
on file with the Railroad Commission of
Texas, and that the said St. Louis
Southwestern Railway Company, the
Missouri corporation, is the sole owner
of a majority of the stock of the said
Ste_phenville North and Souih Texas
Railway Company, thereby being in di-
rect control and management of gaid
railroad; therefore, be it

Resolved, by the Senate, That the At-
torney General of this State be and he
is hereby requested to furnish to this
body, at the earliest possible date, his
opinion in writing, covering the follow-
ing subject matters:

1. Lan a foreign railroad corporation
legally own the majority stock of a
domestic railroad corporation, thereby
enabling it to assume ita management
and control and dictate its policies?

2. tan the Eastern Texas Railroad
Company and the Stephenville North and
South Texas Railway Company, domestic
railroad corporations, be legally consoli-
dated with the railroad lines of the Bt.
Louis Southwestern Railway Company of
Texas, when said last named railroad
company i3 owned and controlled by the
8t. Louis Southwestern Railway Com-
pany, & Missouri corporation, within the
purview of Bection 6 of Article 10, of
the Constitution of Texas, whichk reads
as follows:

“No railroad company organized un-
der the laws of this State shall consoli-
date by private or judicial sale or other-
wise, witu any railroad company organ-
ized under the laws of any other Btate
or of the United States” -

3. Are there any other constitutional
objections to such consolidation?

The matter presented by the resolu-
tion for investigation, as relevant to
pending legislation, involve questions of
great moment both as regards the public
interests and as regards the interests of
those engaged in the ownership and
operation of the transportation facilities
of the State. This fact, together with
the dignity of the request, has led us
to a painstaking imvestigation of ap-
plicable law, and, in view of the ends
reached, demands that the grounds upon
which our conclusions rest be set forth
at length and with particularity in order
that they may be givem such considera-
tion or criticism as may be deserved.

Facts,

Moody’s Manual of Railroads and
Corporation BSecurities shows the fol-
lowing facts:

The 8t. Louis Southwestern Railway
Company was incorporated January 12,
1881, in Missouri as successor, under
plan of the reorganization, to the St.
Louis, Arkansas & Texas Railway Com-
pany sold under foreclosure in Ooctober,
1800. The B8t. Louie BSouthwestern
Railway Company of Texas and the Tyler
Southeastern Railway Company were in-
corporated at the same time fto take
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title 1o the property in Texas, and on
Ontober 6, 1899, the Tyvler Southeastern
Raijlway Company was formally merged
in the St. Louis Southwestern Railway
Company of Texas, it having previously
acquired all its outstanding capital
stock. In April, 1910, the St. Louis
Southwestern Railway Company ac-
quired all of the stock of the Stephen-
ville North & South Texas Railway
Company and guaranteed the payment
of the first mortgage bonds of this com-
pany not to exceed $25,000 per mile.

The mileage operated by the St. Louis
Southwestern Railway Company, exclu-
sive of the Eastern Texas Railway Com-
pany and the Stephenville North &
South Texas Railway Company is 1500
miles. This includes the entire mileage
of the St. Louis Southwestern Railway
Company of Texas.

F. H Britton is vice president and
general manager of the Missouri com-
pany and is president of the Texas com-
pany. W. N. Neff, superintendent of
the Missourj company, is first vice pres-
ident and general superintendent of the
Texas company.

On June 30, 1911, there were bonds
of the Missouri ecompany outstanding to
the amount of $48,285,407, or a total
average of about $32,472 per mile of
road operated, namely, 1500 miles, in-
cluding the trackage of the Texas com-
pany. The fixed charges of the Mis-
souri company (including bond interest)
consumed 17.1 per cent of the gross
earnings, or 61.3 per cent of the net in-
come. The mnet income available for
bond interest, rentals and other fixed
charges after deducting taxes, amounted
to $2325 per mile, and the fixed charges
amounted to $1425 per mile.

The honded indebtedness of the Texas
company, including the bonds of the
Tyler Southeastern Railway Company,
is $15,729,500, or about $20,170 per
mile. Of this amount the Missouri
company owns $10,804.524. In addi-
tion to this indebtedness, 661 miles of
the trackage of the Texas company is
encumbered by bonds of the Missouri
company. which fixes a first lien on this
trackage to secure the payment of $10,-
105,000. The Texas company is repre-
sented as being controlled by the Mis-
souri company through stock ownership.

All of the stock of the Eastern Texas
Railway Company, amounting to $454,-
500, is owned by the Missouri company.
This ecompany is controlled by the Mis-
souri company by stock ownership and
it owns 30.3 miles of the track. For
the year ending June 30, 1911, the total

earnings of this rtoad amounted to
$70,678, operating expenses and laxes
amounted to $54,558, leaving a surplus
of $18,120; deductions during the year
amounted to $8623, leaving a final sur-
plus of $7498,

W. N. Neff, general superintendent
gf the Missouri company, first vice pres-
ident and general superintendent of the
Texas company, is, also, president of the
Eastern Texas Railway Company.

There has been an increase of 7.4 per
cent in total capitalization per mile of
the Missouri company since June 30,
1901, when said figures stood at $52,925
as compared with $56,850 on June 30,
1911, There has been an increase of
15.6 per cent in total net income, ex-
cluding taxes, per mile since June 30,
1901, when said figures amounted to
$2224 per mile as compared with $2573
per mile on June 30, 1911,

The Missouri company owns ail of
the stock of the Stephenville North &
South Texas Railway Company and
controls said company. F. H. Britton
18 president and a director of the com-
pany. W. N. Neff is a director of this
company,

The above facts are shown on pages
854 to 862 of Moody’s Manual of 1912,

The last annual report filed with the
Railroad Commission by the St. Louis
Southwestern  Railway Company of
Texas shows the following facts:

The capital stock of this company is
divided into 25,000 shares; 24,955 shares
are held by E. Francis Hyde and W. C.
Pillon as trustees, the balance being de-
posited amongst the officers and diree-
tors of the company. The report de-
clares that all of this stock is now, and
has, continuously since the organization
of the company, heen owned by the St.
Louis Southwestern Railway Company,
a corporation organized under the laws
of Missouri; the report also declares
that the St. Louis Southwestern Rail-
way Company of Texas is controlled di-
rectly and solely, without the aid of
any intermediary, by the St. Louis
Southwestern Railway Company. The
bonds of the Tyler Southeastern Rail-
way Company, which was consolidated
with the St. Louis Southwestern Rail-
way Company of Texas, were assumed
by the latter company and are owned
by ithe Missouri company, the interest
thereon. being paid by the Texas com-
pany to the Missouri company. All the
equipiment of the Missouri: company and
of the Texas company is owned jointly
by the two in the proportionment of 60
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per cent and 40 per cemt, respectively.
The bondas of the Texas company are
also owned by the Missouri company.

The Missouri company and the Texas
company are commonly known as the
Cotton Belt Routc. In the Texas and
Oklahoma official railroad and hotel
guide, endorsed and subscribed to by
the general passenger and ticket agent
of the Texas company, and in other lit-
erature, the two roads are advertised
as being one system and operating two
trains each way daily between Texas,
Memphis, St. Louis and other points.
The schedule fixed by these companies
conforms to each other and showa the
operation of trains Nos. 1, 3, 2 and 4
between St. Lounis, Mo.,, and Waco,
Texas, without change or interruption
at the State line. The literature also
represents to the public that tlirough
sleeping cars and chair cars are oper-
ated between St. Louis and Texas points.
These schedules and methods of oper-
ation in a general way have been in
effect continuously since the Texas com-
pany began to be operated.

The truth is to be found only when
the searcher, with a right mental atti-
tude, comea to the correct point whence
to view the salient question. The Con-
stitution means exactly the same today
as it meant when first written. “The
meaning of the Constitution is fixed
when it is adopted, and it is not dif-
ferent at any subsequent time when a
court has occasion to pass on it. What
a ctourt is to do, therefore is to de-
clare the law as written, leaving it to
the people themselves to make such
changes as new circumstances may re-
quire. * * * The object of con-
struction, as applied to a written Con-
stitution, is to give effect to the in-
lent of the people in adopting it.”

Cooley on Constitutional Limitations.

Story on The Constitution.

As to the viewpoint, therefore, duty
requires of us that we take our stand
by the side of the fathers who wrought
so well the fundamental law under
which “we live and move and have our
heing,” and with prophetic vision look,
with their eyes, at the instant question
as applied to existent fact.

The point of vantage as to view be-
ing found, what of the “mental atti-
tude?” It is defined in the correct

I. Rule of Construction.

Mr, Story, in his Work on the Con-
stitution, says:
“The first and fundamental rule in

the interpretation of all instruments
is, to construe them according to the
sense of the terms and the intention of
the parties. Mr. Justice Blackstone has
remarked that the intention of a law
is to be gathered from the words, the
context, the subject matter, the effects
and consequences of the renson and
spirit of the law.”

The applicable constitutional provi-
sions are mandatery and must be lib-
crally construed in favor of the State,
and strietly construed as against the
railway companies.

Cooley on Constitutional Limitations,
p. 93.

Ency. of Law, Vol. 8, p. 621,

The rules of construction are still
further narrowed when the question is
the construction of grants of special
privileges to corporations, the general
rule being that all grants of special
privilege are to be strietly construed
ugainst the grantee or the corporation
and in favor of the public; that, where
there is reasonable doubt as to the ex-
tent of the privileges conferred in a
charter of a private corporation or by
the law sauthorizing the grant, such
doubt must be resolved against the cor-
poration and in favor of the public;
that, if the legislative intent is not
ascertainable from the language used in
the light of the surrounding -circum-
stances, the doubt is to be determined
in favor of the public; that, where the
object is to grant franchises to corpo-
rations, the law must be strictly con-
strued against them.

Ency. of Law, Vol. 7, p. 708.

East Line Ry. Co. vs. Rushing, 69
Texas, 314.

Morris vs. Smith Co., 88 Texas, 527.

State va. So. Pac. Ry. Co, 24 Texas,
127,

Wharf Co. v8. G, C. & 8. F. Co, 81
Texas, 404.

Victoria Co. vs. Victoria Bridge Co,,
(8 Texas, 62.

Williams vs. Davidson, 43 Texas, 1.

Empire Mills vs, Alston, 156 8. W.
ep., 200.

N. W. Fertilizer Co. vs. Hyde Park,
7 U. 8, 695.

Turnpike Co. vs. Ill, 96 U. B,, 68.

Sedgwick on Statutory Construction,
p. 261,

Sutherland on Statutory Construction,
Secs. 554 and 555,

In the case of the Fertilizer Co, vs.
Hyde Park, snpra, the Supreme Court
uof the United States, in passing upon
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rights of a coi'poration under its char- | might carry om its business in this

ter, stated: :

“The rule of construction in this
class of cases is that it shall be most
strictly against the corporation. Every
reasonable doubt is to De resolved ad-
versely. Nothing is to be taken as con-
ceded, but what is given in unmistak-
able terms or by an implication equally
clear, the affirmative must be shown.
Silence is negation, and doubt is fatal
to the claim. It is axiomatic in the
jurisprudence of this court”

Reason, of a parity with that sus-
taining the rules quoted, requires us to
acquit the Constitution makers of any
implication of being mere word jugglers.
They were dealing with substances
rather than shadows; with cffects and
results rather than mere technicalities
and forms of expression, and in con-
siruing their work we must go beyond
and behind the mask of form to the
rolid rock of reality. It would be ar-
rant folly to say that the Constitution
was designed to prohibit a state of
facts and relations which, if allowed,
would produce a certain effect, when
called by one name, and at the same
time recognize the same on a similar
state of facts and relations which pro-
duce the same result as being legal sim-
ply because the second state is given a
name different from that of the first!
We must look to effects first, and to
names only as being incidental.

II. The Relations Between the Cotton
Belt of Missouri and the Cotton
Belt of Texas.

Under the foregoing and other perti-
nent facts the question arises as to what
is the true relationship existing between
the Texas company and the Missouri
company, The case of Buie vs. C. R. 1.
& P. Ry. Co, 65 8. W, 27, arose upon a
statement of facts very similar to those
here existing. The technical as well as
the substantial point involved in that
case was whether or not personal service
on the Texas corporation was such serv-
ice upon the foreign corporation as would
justify a personal judgment against the
foreign ecorporation. In the decision of
the case, the Supreme Court of this
State said:

“The question submitted involved the
determination of the fact, was the Texas
corporation organized in good faith by
its stockholders as an independent cor-
porate body, or was it organized by the
Pacific company, to be used as an instru-
ment by which the foreign eorporation

State? * * * Holding the stock and
the bonds- (of the Texas company), the
foreign company was in fact possessed
of all the power that resided in the cor-
poration and exercised it through officers
seleeted from among those known to be
in its interest. * * * The subsequent
operation and management of the rail-
road is consistent only with the idea
that the corporations are one and in-
divisible in their every interest. * * ¥
We conclude that the Texas company is
but the instrument used by the Rock
Island and Pacific Company to earry on
its business in Texas. By organizing the
Chieago, Rock Island and Texas Railway
Company, and through it operating the
railroad in Texas, the Chicago, Rock
Island and Pacific Company was doing
its business in Texas by and through
those persons who purported to repre-
sent the sub-corporation and the princi-
pal corporation was legally in Texas
through its said agents and was liable
to suit in the courts of this State by
service of process upon the agents which
represented it in that business. * * *
No one of the facts or circumstances in
evidenee would, alone, be sufficient to
show the Chicago, Roeck Island and Pa-
cifie Railway Company subject to the ju-
risdietion of the eourts of this State,
but the combined force of all of these
facts and cireumstances compels the
mind to the conclusion that the charter-
ing of the Chicago, Rock Island and
Texas Railway Company was a mere
'mask under which the Pacific company
carried on its business in Texas.”

To all intents and purposes—at least
from a practical standpoint—the St.
Touis Southwestern Railway Company
of Texas under the authority eited above
is simply a eontinuation or a projection
of the body, spirit and mind of the Mis-
souri corporation into Texas. The legal
fiction which contemplates the existence
of the Texas eompany is simply the mask
under which the Missouri company car-
ries on its business in this State.

The question arises therefore whether
the legerdemain whereby the field of ae-
tion of a foreign corporation is so en-
larged as to embrace Texas territory is a
consolidation within the meaning of See-
tion 6 of Article 10 of the Constitution.
In the consideration of this question fa-
miliar rules of construction require us
to give the word “consolidate” a broad
and liberal meaning in favor of the
State. This would be true from a con-
templation of the nature of the corpora-
tion and its being charged with a public

use, and its enjoyment of exclusive and
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special privileges and immunities. This
rule of construction, supported by rea-
son, independent of expressed declara-
tion by law, is peremptorily demanded
by the very language of the section it-
gelf. The constitutional provision pro-
hibits the conmsolidation, not only by pri-
vate or judicial sale, but “otherwise.”
The use of the term “otherwise” in the
provision is a clear and unequivocal
proclamation of the sovereign will that
no consolidation of a domestic rajlroad
corporation shall ever be had with a for-
eign corporation, perforce of any sort of
device, scheme or legal fietion,

It follows, therefore, that a consoclida-
tion within the meaning of the Censtitu-
tion may be had in various ways, limit-
ed in number or restricted in extent only
by the cunning and inventive genius of
those interested in capital seeking em-
ployment and advantage through the
legat fiction of a corporation, which con-
stitutes the only avenue left in this coun-
try of equal rights, to special and exclu-
sive privileges. BState vs. Ry. Co., 24
Texas, 114,

High authority admonishes us that
“The Tetter killeth, while the Spirit
maketh alive.”

Regard must be had for substance
rather than form. Any arrangement,
therefore, between a foreign corporation
and a domestic corporation whereby the
substantial effect and result of a con-
solidation are reached falls within the
condemnation of the law. As said by
the Supreme Court of Michigan
Payne vs. Railway Company, 76 N. W,
Rep.. 635, the term “consolidation” is
an elastic one; it may include the union
of two or more corporations into a new
one with a different name, with or with-
out extinguishing the constituent cor-
poration.

The Supreme Court of Illinois has de-
clared that any junction or unicn of the
stock, property or franchises of two or
more corporations whereby the conduet
of their affairs is permanently or for a
long period of time placed under one
management, whether the agreement be-
tween them be by lease, sale or other
form of contract, and whether it is ef-
fected by the dissolution of either of
the companies, is a consolidation. Peo-
ple vs. E‘oke Company, 88 N. E. Rep,
950.

According to the Supreme Court of
Missouri & consolidation of railroad
companies does not mnecessarily mean a

sale by one to another, and there may

be a consolidation of roads where the

in ]

franchises and privileges of each con-
tinue to exist in respect to the various
roads. This holding was affirmed by the
Supreme Court of the United States in
an appeal of the same case. (ireen
County vs, Connors, 109 U, &, 104.

The Supreme Court of Nebraska con-
strues the word “eonsolidate” as used
in a similar constitutional prohibition
to mean “join” or “umite,” and that the
constitutional provision is an ahsolute
prohibition against a railroad corpora-
tion uniting or joining its stock,
property, franchises or earnings in
whole or in part with another railroad
corporation owning a parallel or com-
peting line, and the law cannot be
evaded by substituting a lease of
such line for deed of conveyance—
State vs. Ry. Co., 38 N. W. Rep,, 43

Those interested in securing the ex-
clusive privilege of consolidating rail-
road corporations by legislative grant,
as well as those who have secured this
privilege in the times past in the face
of the law, usually contend that the
term ‘“‘consolidate” as used in the con-
stitutional prohibitions must be given a
strict and technical meaning in favor
of the corporation. But this contention
is unsound under the rules of construe-
tion obtaining in this country as well
as upon reason. It is also unsound be-
cause nearly all courts have ziven the
term an elastic guality and a broad
meaning in favor of the State. The
representative cases cited above indicate
this unmistakably; those to follow ap-
Ply this rule expressly.

The Federal court in the case of Ry.
Co. vs,_ Jarvis, 92 Fed., 735, said:

“The act of forming two or more cor-
porations and their properties into a
more firm or compact mass, body or
system is a consolidation.”

It will hardly be denied that the ar-
rangements between the St. Louis South-
weatern Railway Company snd the
Texas company has not been to form
“two or more corporations and their
properties into a more firm or compact
system.” If this were not the result,
it might appropriately be asked, from
what source sprang the “Cotton Belt
System,” held out as operating through
trains and cars from Waco, Texas, to
St. Louis, Mo.? In the case last cited
it was held that a consolidation may be
brought about through a lease.

Our Supreme Court in the case of Ry.
Co. vs. Morris et al,, 68 Texas, 59, held
that the constitutional prohibition
againet comsolidation was a probibition
against a lease. This authority is sup-

]
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ported by the case of Abbott vs. Horse
Car Company, 80 N. Y,, 27. The neces-
sary effect of the decisions of the courts
that a lease is prchibited where 2 con-
solidation is prohibited is, at least three-
fold; it means: (1) That a consolida-
tion, within the meaning of the Con-
stitution, may be had without destroy-
ing the separate and individual entity
and identity of the various corporalions
consolidated, this being the express
holding of the Supreme Court in the
Morris case, supra, as to the effect of a
lease; {2) that the term “consolidate”
a8 used in the Constitution is not to be
.given g strict literal or technical mean-
jng, but that it must be held to en.brace
any state of facts that produce sub-
stantially the same effects as would be
produced by a technical consolidation:
(3} and that the position of those who
argie that a consolidation can not take
place unless the entities or individuali-
ties of the varions corporations consoli-
dated are merged into the consolidated
corporation and no longer exist, is un-
tenable in reasomn, logic or law.

In the cases of Pearsall vs. Railway
Company, 161 U. S., 646, and Northern
Securities Company vs. United States,
193 U. 8, 197, the Supreme Court of
the United States held that ownership
of the stock of one corporation by an-
other in such a manner and to such an
extent as to give the other company
control of the former, is a consclida-
tion. See, also,

Ry. Co. va. Owens, 1 W. N. W., Civil
Cages, 384,

Ry. Co. vs. Rushing, 69 Texas, —.

Ry. Co. vs. State, 72 Texas, 404.

Ry. Co. vs. State, 756 Texas, 434.

We hold, therefore, that the facts ex-
isting with reference to the St. Louis
Southwestern Railway Company consti-
tute a consolidation within the meaning
of Section 8, of Article 10, of the Con-
stitution, and that this arrangement
originally was clearly violative of the
law. As to the effect of long acquies-
cence in this arrangement by the State,
and the course of dealing had by the
Legislature in the past with reference
thereto, and the remedies that might be
invoked, we will not in this connection
express an opinion. We deem it appro-
priate, however, in this conneccion to
say that the State can waive a forfeit-
ure, expressly (Constitution, Art. 4, Sec.
22), or by legislative acts recognizing
the continued existence of a corporation
{Angell & Ames Corporations, 742,
747; in re New York Elevated Railroad
Company, 70 N, Y., 338).

49—5%

ITI. Would the Consolidation of the
Eastern Texas Railroad and the S, N,
& S. T. Ry. Co. Contravene Section
6, Artiele 10, of the Constitution?

The answer to your second interroga-
tory brings us to a consideration of the
anomalous condition where a railway
company, created under the laws of this
State, and which has consolidated with
a foreign corporation in contravention of
Section 6, of Article 10, of the Consti-
tution, now seeks a further consolidation
with other domestic roads,

As before stated, the presence of the
St. Louis Southwestern Railway Com-
pany of Texas, under the facts, is sim-
ply the body and spivit of the Missouri
company under an alias, This is true
upon the reasons stated in the opinion
of the court in the case of Buie vs. Ry.
Co., quoted above; it is true by virtue
of other facts pertinent to and in aid
of the true answer to the specific ques-
tion now under consideration.

Suppose that the strong arm of the
State were to grasp and tear from the
face of the Missouri company the mask
of the Texas company? Suppose corpo-
rate death were decreed as the portion
of the domestie corporation as the pen-
alty for its misdeeds? Suppose that un-
der existing conditions, it were possible
to forfeit the charter of the St. Louis
Southwestern Railway Company of Tex-
as because of the relationship with the
Missouri company, and that such action
were taken and prosecuted to a success-
ful culmination? What conditions
would then exist?

The railroad of the Texas company
¢ould be neither abandoned or removed—
Revised Statutes, Artiele 6625. The road
would still remain a public highway,
charged with a public use—Constitu-
tion, Article 10, Section 2. The property
would remain the property of the com-
pany in the form of a trust fund to be
sold for the benefit of its creditors and
stockholders—Ry. Co. vs, Ry. Co., 22 S.
W., 107; Ry. Co. vs. City of Galveston,
37 8. W, 27, 90 Texas, 398.

If a receiver were not appointed by
the court to sell the property, the pres-
ident and directors or managers of the
company, by whatever name known,
would become trustees for the creditors
and stockholders, with all of the power
of the corporation over the property, and
for the purpose of giving an opportunity
to the trustees to perform their duties
the corporation, in a sense, would con-
tinue in existence for three years; or if
a receiver were appointed, the corpora-
tion would eontinue in existence for such
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time as the court might permit. Re-

' vised Statutes, Article 1206.

But there are no stockholders of the
Texas company save and except the St.
Louis Southwestern Railway Company
(of Missouri}). The Missouri company

" is also the main, if not the only consid-
erable, creditor of the Texas company.
'Lhe legal fiction of the Texas corpora-
tion having been through the alchemy of
forfeiture, resolved into the airy elements
of imagination whence it came, the St.
Louis Southwestern Railway Company
stands out in bold retief as the sole own-
er and proprietor of the road and equip-
ment now supposedly owned by the Texas
company. T1he Court of Appeals of New
York has said that we should refuse “to
be always and utterly trammelled by the
logic derived from ecorporate existence
when it ounly serves to distort or hide
the truth.” The Supreme Court of Texzas
enlarges upon that sentiment to the ex-
tent of saying that it “has always refused
to be controlled by techniealities’ when
interposed to prevent an investigation
into the real facts of the case” “A cor-
poration is an artificial being, invisible,
intangible, and existing only in contem-
plation of law” (Dartmouth College vs.
Woodword, 17 U, S, 518); an entity
“without soul and without body, except
by legal intendment.” State vs. Ry. Co,,
24 Texas, 121. We are confronted with
a proposal to bestow upon these “arti-
ficia] beings” a portion of sovereign pow-
er; to endow them with property and
rights belonging to the State; to grant
themn special and exclusive privileges and
immunities, which, received by them, be-
come private property. 24 Texas, 80,

Every citizen’s rights are to a certain
¢xtent diminished and he is divested ot
a share of inherent power. The sov-
ereign State in organic law has declared
lhat none but a fit person shall receive
its blessings.—declared in a voice im-
perative ot heed that “any railroad com-
pany organized under the laws of any
tther State or of the United Siates™
is a person, perforee, unfitted to re-
ceive thir  particular grant. Those
charged with the bestowal and admin-
ictering of thirs bounty must, therefore,
Jook beyend the shadow of legal fic-
tion to the substance of existent fact
and demand that the beneficiary must
keep the company of Ceasar’s wife and
with her be above suspicion! Brush
aside the fiction of corporate existence!
The corporation organized under the
laws of Missouri would own in ita owu
1ight, and be entitled to receive the pro-
ceeds of, the property of the Texas Com-
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pany if some vis major were to re-
move the hypothetical person of the
Jatter corporation; intellectual cunming,
logic and even sophistry all must halt
«n the hither side of proving that the
Missouri company does not really own,
in o beneficial and practical sense, the
property despitz= the existence of the
Texas charter.

The language of Judge Brown used
in the Buie case, supra, in our opinion
here becomes applicable to the facts of
this case: “The * * * operation
and management of the railroad (sys-
tem) is consistent only with the idea
that the corporations are one and in-
divisible in their every ‘interest.
* * * ‘The Texas company is bu
the instrument used by the * * *
{missouri) company to carry on its
business in Texas, * * * These
facts and cicumstances compels the
mind to the conclusion that the char-
tering of the (Texas company) was &
mere mask under which the (Missouri)
company carried on its business in
Texas.'”

Again, as shown before, the Missouri
company and thie Texas company have
already worked out for themselves a
de facto consolidation. Each of them
nve estopped to deny that it is a valid
und Jegal consolidation; they are com-
pelled to regard it as such; they cannot
enjoy the advantages without bearing
the liabilities of their acts; their legal
liabilities, as to all persons not parties or
privies to the arrangement are the same
e if a lawful consolidation had been
had. Ry. Co. va. Owens, 1 W, and W,,
Sections 384-388, The only person whe
ean complain of the éonsolidation un-
der the circumstances is the State. The
State can regard the same as lawful or
not, as it may choose.

Article 4, Sec. 22, Constitution.

State va. Ry. Co., 24 Texas, 80,

State vs, Morris, 73 Texas, 435.

Taylor on Corporations, 460,

Redfield on Railways, 726.

Turnpike Co. vs. State, 19 Md., 239,
41 N. J. L., 496.

If the State should attempt to com-
fer further rights of consolidation upon
the Texas company, to that extent, by
virtue of the very act, it would regard
the former consolidation as legal, and
would recognize the Missouri company
as being the real owner and operator
of the Texas company. Angell & Ames;
Corp., 74247; 70 N, Y., 338,

We hold, therefore, that, under the
facts, the St. Louis Bouthwestern Rail-
way Company of Texas is simply the
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instrument whereby the Missouri com-
pany carries on its business in Texas.
That the Missouri company is the bene-
ficial and real owner of the Texas com-
pany; that in carrying on the purposes
of the Missouri company there has been
u de facto consolidation between the
{wo; and that a consolidation between
ithe St. Louis Southwestern Railway
Company of Texas and the other com-
panies named in the bill would bLe a
consolidation of domestic railroad com-
panies with a railread company organ-
ized under the laws of another State
within the meaning and prohibition of
Seetion 6 of Article 10 of the Consti-
iution of Texas.

. As a matter of course, we rceogniz»
ihe fact that there are many elements of
de facto ccnsolidation existing in the
relationship between the Missouri com-
pany and the Eastern Texas Railroad
and the 8. N. & 8. T. Railway Company.
There are other features lacking—such
as plysical control of roads, active joint
aperation, joint ownership of equipment,
ownership of bonds by the Missouri com-
pany, ete., whici? exist in the arrange-
ment between the first named companies,
There may or may not be a consolida-
tion between the companies laszt named
ond the Missour: company The decizion
of that question is not necessary here,
because, if there bas been a ecnsolida-
tion, it was had in open defiance of law
and there exists ground for the forfeit-
ure of the life of the offerding domestic
company. This being true, the Legis-
lature cannot grant further rights until
it first condones the unlawful act, and
this we are unwilling ic¢ assume the
Legislature “will do. If there has not
leen a consolidalion in fact between the
Missouri company and the Eastern Texas
Railroad and the 8. N, & 8. T. Railway
Company, or either or both, then these
companies remsair in form and substance
domestic eorporations, and by Seelion 8
of Article 10 ar¢ prohibited from being
absorbed by the St. Louis Southwestern
Rallway Company of Texas, now a part
of the body of the foreign company,

IV. 1Is There a Sufficient Consideration
for the Bill?

“All free men, when they form a
social compact, have equal rights, and
ne man, or set of men, iz entitled to
exclusive, separate public emoluments,
or privileges, but in consideration of
public services.” (Bill of Rights, See-
tion 3.)

Bearing in mind ‘the rules of construe-

I ! ! . b I
1;i0nl set forth above, it is apparent and
eonclusive that if the right to consoli-
date the railroads embraced within the
bill is an exclusive public privilege, then
it must be in consideration of public
service. From that conclusion there is
no appeal, and it is mandatory alike
upon the Legislature and this Depart-
ment so to construe it. Nothing is left
to our judgment, nor to our diseretion,
nor to our views as to the merits of the
measure. The Constitution itself, and
its exaet language, must be our guide
and determine the result.

(I) The Nature of the Right to

Consolidate,

Is the right to consolidate the various
railroads defined in the bill a public
service, for the granting of which the
Legislature must, on behalf of the State.
receive some consideration of publie
service? The word “privilege” has been
defined by the Supreme Court of this
State, when used with reference to the
granting of some right to a corporation,
as meaning a right peculiar to the per-
son on whom conferred, not to be exer-
cised by another or others. (Brenham
vs, Water Co., 67 Texas, 552.)

The {following are some of the defi-
nitions of the word “privilege,” as laid
down in Cye., Vol. 32, 388 et seq.:

“It means in connection with the comn-
text a partieular and peculiar benefit or
advantage enjoyed by a person, company
or class beyond the common advantage
of other citizens; some right or favor
granted by law contrary to the general
rule. The enjoyment of some desirable
right. An exemption from some general
burden, obligation or duty. A peculiar
exemption, franchise, right, claim, lib-
erty and immunity; an immunity held
beyond the course of the law; a peeuliar
immunity; legal power, authority, im-
munity granted by authority. A right,
immunity, benefit or advantage enjoyed
by a person or body of persons beyond
the common advantage of other Individ-
uals; a right or immunity by way of
exemption from the general law. A law
made in favor of an individual. A par-
ticular law or a particular disposition
of a law which grants certain speeial
prerogatives to some persons contrary to
the common right. A power granted to
an individual or corporation to do some-
thing or enjoy some advantage which is
not of common right.”

In other words, the particular privi-
lege sought to be given the companies
designated by this measure is a peculiar
privilege to which they alone are ent'tled
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and is in the nature of a franchise or
other thing, in the nature of an exten-
sion of the privileges of each of them,
by which they become authorized under
the law to merge all their rights and
properties under one of the franchises
or charters held by one of them,

“Franchises are special privileges con-
ferred by the government on individuals,
which do not belong to the citizens of
the country generally at common right.”
{Bank of Augusta vs. Earl, 13 Pet,
519.)

“In its broad sense, the word ‘fran-
chise’ is sometimes used to denote all
the rights, powers and privileges of a
corporation, especially those which are
essential to its operations and manage-
ment, and to make the grant of value.”
{Jovee on Franchises, Sec. 3.)

Other definitions given or expressions
used by the courts in opinions or de.
cisions may be briefly stated as follows:

“Privileges or a privilege; a right,
privilege or power of public concern
which should be reserved for public con-
trol; certain immunities and privileges
in which the public have an interest; a
privilege or immunity of a public na-
ture; an exemption from a burden or
duty to which others are subject; a con-
stitutional or statutory right or privi-
lege; a right reserved to the people by
the Constitution; a right belonging to
the government; a grant under author-
ity of government; a grant of sovereign
power; a sovereign prerogative emanat-
ing from the sovereign authority of the
State, either directly or through a dele-
gated body.” (Joyce on Franchises,
Sec. 3.}

It will appear from these definitions
of privilege and franchise that as ap-
plied to the right sought to be givep
the several railroad corporations de-
seribed in the bill that the language
used in the Constitution, towit, “pub-
lic privilege,” has reference to just such
rights as is sought to be obtained
through the instrumentality of this leg-
islative act. The bill purports to give
to the several raiiroads named a right,
privilege, authority and franchi-c not
enjoved by the citizens genernlly, aor
by uther corporations engaged in the
same line of business. It is a syecial
privilege of specinl extemsion ol their
corporate rights or a special and pecu-
liar enlargement of their franchises,

In the case of Commonwealth vs.
Whipps, 80 Ky., 270, p. et seq., the Su-
preme Court of Kentucky construed this
provision in the Comstitution of that
State, towit:

“That all free men when they form
a oocial compact are equal, and that
no man or set of men are entitled to
exclusive separate public emoluments or
privileges from the community, but in
consideiation of public services.”

It will be noted that this clause from
the Censtitution of the State of Ken-
tucky is almost identically the same as
that ol our own State, which is now
under consideration. The court, in pass-
ing upon this seclion, said:

“Without discuasing the grammatical
construction of the language used in
this section, it is plain, we think. that
this constitutional inhibition was in-
tended to prevent the exercise of sume
public function, or an exclusive privi-
lege affecting the interests and rights of
the public generally.”

In considering the question further,
the court eaid:

“The granting of ferry privileges, the
authority to build bridges and to make
turnpikes, is the exercise of a govern-
mental function, and usually requires
the cxercise of the power of eminent do-
main, and are granbeg in consideration
of certain services to be performcd for
the benefit of the public. Such means
of intercommunication are neceasary in
order that the citizen may perform his
duty to the government, to facilitate
commerce and social relations. The ex-
istence of this necessity and the exist-
ence of the fact that ordinarily these
things can not be done without the ex-
ercise of the right of eminent domsin,
renders it the duty of the goverument
to make the grant, and in doing so it
may attach such conditions to the grant
as it may deem proper; but in 211 such
cases there is a public service or duty
to be performed by the grantee. He
furnishes the facilities for communics-
tion which existing necessity made it
the duty of the government to do, and
ia to that extent acting for the govern-
ment."”

It is apparent from a consideration
of this authority, as well as from the
ordinary interpretation of the language
used and the definitions we have hereto-
fure referred to, that the language of
the Constitution contemplates just such
a grant of authority as is sought to be
given in the bill under consideration, and
that it was for such character of grant
that the Constitution requires that there
shall be a consideration of public serv-
ice.

In the case of Ashley vs. Ryan, 153
U. 8. 440, p. et seq., the Supreme Court
of the United States had before it for
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consideration the question as to whether
or not the State of Ohio had the right
and authority to impose a certain tax
cn corporations secking to consolidate.
In passing upon the question, the court,
among other things, said:

“The purpose of the tender of the ar-
ticles of consolidation to the Secretary
of State was to secure the consolidation
company certain powers, immunities and
privileges which appertain to a corpora-
tion under the laws of Ohio. The rights
thus sought could only be aecquired by
the grant of the State of Ohio, and de-
pended for their existence upon the pro-
visions of its laws. Without that State’s
consent they could not have been pro-
enred. Hence, in seeking to file its ar-
ticles of incorporation, the company was
applying for privileges, immunities and
powers which it could by no means pos-
sess, save by the grace and favor of the
Constitution of the State of Ohio and
statutery provisions passed in accord-
dnce therewith, At the time the articles
were presented for filing the statute laws
of the State charged the parties with
notice that the benefits which it was
sought to procure could not be obtained
without the payment of the sum which
the Secretary of the State exacted. As
it was within the discretion of the State
to withhold or grant the privilege of ex-
ercising corporate existence, it was, as a
necegsary resultant, also within its pow-
er to impose whatever conditions it
might deem fit as prerequisite to corpo-
rate life. * * * Having thus accepted
the grace of the State and taken the
advantages which sprang from it, the
company can not be permitted to hold
cn to the privilege or right granted, and
at the same time repudiate the condition
Ly the performance of whieh it could
alone obtain the privilege which it
sought.”

Speaking further on in the case, the
court quoted with approval from the
case of California vs. Pacific Railroad
Company, 127 U. 8., 1, 40, the follow-
ing:

“A franchise is a right or privilege,
or power of public concern, which ought
not to be exercised by private indi-
viduals at their mere will and pleasure,
but should be reserved for public con-
irol and administration, * * * 7Un-
der our system, their existence and dis-
posal are under the control of the leg-
islative department of the government,
end they can not be assumed or exer-
cised without legislative authority. * * *
No private person can take another’s
property, even for public use, without

such authority; which is the same as to
#ay, that the right of eminent domaim
can only be exercised by virtue of a leg-
islative grant. This is a franchise. No
persons can make themselves a body cor-
porate and politic without legislative
authority.”

The court in passing further upon the
case said:

“So, the State has an undoubted power
10 exact a bonus for the grant of 2 fran-
chise, payable in advance or in futuro;
and yet that bonus will necessarily af-
fect the charge upon the public which
the donee of the franchise will be obliged
to impose. The stipulated payment
in this case, indeed, is nothing more or
less than a bonus.”

This case is authority for the propo-
sition that the constitutional require-
ment that the Legislature shall require
persons or corporations receiving an ex-
clusive public privilege to, in effect, pay

- for the same in public service, is a con-

stitutional one, and one clearly within
the rights of the State.

The grant of an original charter to a.
railway corporatior is recogmized to be-
the grant of an exclusive and special
privilege that must be supported by a.
consideration of a substantial and en-
foreeable mature. The Supreme Court
of this State in the case of Railway
Company vs. Morris et al., recognized
and applied this prineciple, saying: “It
is well settled that corperations organ-
ized for public purposes can not by con-
tract of sale, or lease or otherwise, ren-
der themselves incapable of performing
their duties to the publie, or in any way
absolve themselves from the obligation
which forms the main eonsideration for
giving them corporate existence,” ete.
In support of that proposition the court
in that case cites: Thomas vs. Ry. Co.,
101 U, 8, 71; Price on Railroads, 10;
Tayler’s Law of Corporations, 305, 131-
2; Morawetz on Private Corporations,
49, 485. See Ry. Co. vs. Morris et al,,
67 Texas, 699.

The same principle was recognized, ap-
plied and enforced by our Supreme
Court again in the case of Ry. Co. vs.
Morris & Crawford, 68 Texas, 59. In
the great case of Reagan vs. Farmers”
Loan and Trust Company, 154 U. 8,
362, the Supreme Court of the United
States had under consideration the Rail-
road Commission law of Texas. and dur-
ing the course of the opinion that court
had oceasion to diseuss the nature of
{the relation existing between the State
of Texas and the International & Great
Northern Railroad Company created by
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reason of the grant of the charter to
the railroad company; upon that ques-
tion the court said;

“The International & Great Norihern
Railroad Company is a corporation ecre-
ated by the State of Texas. The char-
ter which created it is a contract whose
obligations neither party can repudiate
without the consent of the other, * * *
Obviously one obligation assumed Ly the
corporation was to construet and oper-
ate g railroad between the termini
named; and on the other hantd, one
obligation assumed by the State was
that it would not prevent the company
from constructing and operating the
road.”

It appears to us that if the grant of
& charter—that is, a franchise simply
to be a corporation—is the grant of a
privilege for which a material and en-
forceable consideration must be exacted,
then it ought to require neither argu-
ment nor autherity to support the prop-

osition that the grant of additioual and’

valuable rights and privileges and fran-
chises must also rest upon a vealuable
consideration.

Section 31, of Article 7, of the Con-
stitution of Texas of 1845 reads as fol-
lows:

“No private corporation shall be cre-
ated unless the bill creating it shall be
passed by two-thirds of both homnses of
the Legislature; and two-thirds of the
Legislnture shall have power to revoke
and repesl all private corporatinns, by
making compensation for the franchise,
And the State shall not be part owner
of the stock, or property, belonging to
anv corporation,”

In the adoption of that Constitution
the people recognized every power and
privilege granted to a corporation as be-
ing a franchise, and recognized the fran-
chise as being a valuable property right
in the hands of the corporation. 1f prop-
erty in the hands of the corporation, it
needs neither argument nor authority to
demonstrate that the same thing is
property—at leust potential—in the
hands of the State,

This provision of the Constitulion of
1845 was before the Supreme Court in
the case of the State vs. Southern Pa-
cific Railwav Cowpany, 24 Texas, 80,
Judge O. M. Roberts, who delivered the
opinion of the court, held the franchise
to be a valuable property right, and
said:

“Every grant of a private corpora-
tion confers privileges and immunities
not enjoyed of common right by the
citizen, which can not be justified cther-

wise upon & supposed consideration of
some direet or indirect public lerefit.
(Id., 50; 2, Bill of Righta.) It is upon
thiz principle that privileges and im-
munities are conferred on the officera
of the State. * * *

“The .correct view of the subject is,
that the charter is a grant of franchises
by the State, and the rights granted to
the company are limited by the charter.
They have a right to a corporate Lody—
that is, a franchise; they have a right
to construct a public railroad and
charge for its use (incidental powers are
conferred to accomplish these objects);
these constitute a franchise. These
franchises are the property of the com-
pany' »* »

“A consideration of the well settled
principles of law, in reference to ihe de-
sign and objects of the charter, will
establish this view of the subject. First,
then, this railroad is & great public
highway, laid out by the State for the
purpose of facilitating the public, both
in the travel and in the transporcation
of the commerce of the country. It is
only on this idea that it is a pablie
highway, that ths State can take, or
authorize the conpany to take, {or its
track, the lands of individuals on its
route, The State has no comstitulional
right to take the land of one person
and give it to another, to remain pri-
vate property. (Railroad Company vs.
Chappel, 1 Rice, Law Rep., 388; 2 Dev,
& Bat. Law Rep, 468, 489; Frie &
N. E. Railroad Co. va. Casey, :} Casey,
Rep., 308.) The State has reserved itself
the right, in its Constitution, to repeal
the charter by a two-thirde vote of the
Legislature, and by paying for the fran-
chise. ({Const., 31; Hart. Dig, 7a.) A
general law has been passed, anthorizing
the State to resume the franchises, upon .
full compensation. (Laws, 4th Leg.
Extra Sess. of 1833, p. 58.) To cncour-
age this public work the State liaa pro-
vided for & loan of $6000 per mile, and
has made a generous donation of six-
teen sections of land per mile. The
creation of this company, its progress
with the road and its use as it iy com-
pleted. will engender rights and liabili-
ties as to third persons for and cgainst
the company which may demand regu-
lation, and must impose a burden oum
the government. These are the great
interests of the flate in this public en-
terprise. The State might undertake
the work iteelf; or it may, as il hea
undertaken to do in this inataunc~, ac-
complish it through the instrumeniality
of a private corporation created for
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that purpose. In doing this it hos not
abandoned these gieat interests, nor has
it comypressed them into the narrow con-
fines of a few sections of the charter.
The corporation is created and invested
with just such pcwers as resuit from
being made a corporate body, aad also
with such powera, privileges and ben-
efits as are specified in the charter, which
were supposed necessary and svilicient
to enable the company to build the
road, and use it for their own profit,
in the manner designed by the charter.

“This blending of a private iuvest-
- ment for private gain upon a public
work was well considered in the case of
the Railroad Company vs. Davis by the
Supreme Court of North Carolinu. (2
Dev. & Batt., Law Rep., 469.) They
say thal ‘an immense and beneficial rev-
olution has been brought about in mod-
ern times by engaging individua! cnter-
prise, industry anJd economy in the exe-
cution of public works of internal im-
provement. The general manngement
has been left to individuals, whnse pri-
vate interests prompt them to conduet
it beneficially to the public; bus it is
not entirely confided to them., From the
nature of their undertaking and the
characler of the work, they are under
sufficient responsibilities to insure the
construction and. preservation of the
work, which is the great object of the
government. The public interest and
control are neither destroyed nor sus-
pended. The conirol continues as far
as it is consistent with the inlerests
granted, and in al! cases as may b nee-
essary to the public use. The road is
a highway, although the tolls may be
private property, by force of the grant
of the franchise {6 colleet them. It is
a comrmon nuisance to allow it to be-
come ruinous or to obstruct it. The
government may, upon sufficient cause,
claim a forfeiture of the charier, or
compe] the execution and repairs of the
road, by those undertaking them, by
any means applicable to other persons
charged with like duties in respect to
other highways. The difference is, that
the corporation, in lieu of the sover-
eign, has the ‘custody and prope:ty of
the road and the collection of the tolls
in reimbursement of the cost of con-
struction and remunmeration for Iabor
and risk of capital. As to the corpora-
tion, it is a franchise, like a ferry or
any other. As to the public, 1t is a
hi%hway and in the strictest sense,
public juris,” These franchises being
private property, are amply protected,
though blended with and vested in a

]

public work by the spirit, if not by the
letter, of the Constitution.”

The principle that the granting of
the right to consolidate with or to ab-
sorb another corporation is in its:if the
grant of a franchise and valuable rights
is recoynized by the Supreme Court in
the case of Steplienson vs. Ry. Co., 42
Texas, 167, wherein the court says:

“We think the inference is fullv war-

.ranted that from the consolidation thus

effected by authcrity of the State of
Texas, Lhere exists a consolidated Texas
corporation, known by law of this State
as the Texas & Pacific Railway Com-
panv, in which is vested all the vights,
powers and privileges to which the
Southern Pacific Railway Company was
entitled previous to said consolidaiion,
and thal the corporate existence of the
Southern Pacific Railway Company has
been merged in and is now represented
by said Texas & TPacific Railway Com-
pany; that the charter of the Southern
Pacific Railroad Company is npeither
Inpsed, forfeited, annulled or surren-
dered, but still exists in its fufl forece
and vigor; thes: rights. privileges and
franchises being cxercised to the extent
and in the manner agreed and stipulated
by the terms of {heir eonsolidafion by
the corporate organization and name of
the Texas & Pacific Railway Company.
If the entire corporate existence of the
Southern Pacific Railroad Company is
not merged in the Texas & Pacific Rail-
way Company by the consolidation of
these companies, it ecertainly devolved
upon Lhe party rmoving to dismiss the
writ to rebut this presumption, plainly
inferable, from the acts of the Jegisla-
ture, under and by virtue of which this
company exercises and enjoys tha. fran-
chises and privileres conferred upon it
by the State of Texas, and iz entitled
to be known and recognized as s Texas
corporation.”

In Lhe case of Ry. Co. vs. Rushing,
69 Texas, 306, thc effect of an attempt-
ed consolidation of two roads under an
act of the Lepislature was before the
court. the appellant company comending
that by virtue of the alleged consclida-
tion it was relieved of liability ip the
case. The court, holding the power to
consolidate to De a special privilege,
said;

“In order to render & contract of sale
effective, there must be both a power to
sell in the vendor, and a power to pur-
chase in the vendee, * * * The ap-
pellant claimed a right to which it was
not entitled by the general laws of the
State. It claimed a privilege not ac-

L[]
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corded to railrond companies generally,
cither by common law or statute. It
claimed this under a private act passed
for its special benefit.”

Corporations at common law have no
right to consolidate; no inherent power
to consolidate exists in corporations
Field on Corporations, Sections 428, 427.
A contract of consolidation to be valid
must have legislative assent; that is,
the consent of the State. Field on Cor-
porations, Sections 426, 427.

Ry. Co. vs. State, 75 Texas, 434,

Ry. Co. vs. Owens, 1 W. & W,, Sec.
a84.

Ferguson vs. Meredith, 1 Wall,, 25.

Pearce vs. Madison, 21 How., 441.

Kavanaugh vs. Loan Assn, 84 Fed.
Rep., 200.

10 Cye., 289, note 97.

Moreover, the right must be expressly
conferred upon each and all of the con-
stituent coporations.

Morrill vs. Smith County, 89 Texas,
529,

Ry. Co. vs. Kentucky, 161 U, 8., 877.

Rv. Co. vs. Ry, Co., 145 U. 8., 303.

The State may couple the grant with
such terms and conditions as it may
chocse to impose.

Ry, Co. vs. Kentucky, 161 U. 8., 877.

Ins. Co. va. N. Y, 134 U. 8., 594.

California vs. Ryv. Co, 127 U. 8, 1.

Ry. Co. vs. Maryland, 21 Wall. (U. 8.),
458,

10 Cye., 290.

Even after the grant of power to con-
tolidate hag been made, it may be with-
drawn by the State before the consoli-
dation is affected, or has actually taken
place.

Ry. Co. vs. Kentucky, 161 U, 8., 677.

Pearsall vs. Ry, Co., 161 U. S., 646.

But the grant, if accepted and acted
upon by the corporations, cannot be
withdrawn or substantially impaired by
1the State.

Dartmouth College vs. Woodward, 46
Wheaton (U, 8.), 518.

Zimmer vs. State, 30 Ark., 677.

From these conditions and character-
istics of the grant of the power to con-
solidate, it follows as an inevitable
matter of reason that the grant of the
power to consolidate is a special and
exclusive privilege and immunity, which,
before being granted, belongs to the
State and is property in a potential
sense; and which, being granted to, and
accepted and acted upon by, the corpo-
rations, becomes valuable and vested
private property and a property right
*hat cannot be taken away or impaired
except upon compensation and according

lo the due process of the law, This is
a government of equal rights, so ordained
and dedicated from its foundation. The
cternal and immutable anathema of
Sovereign Power has been pronounced
against Special Privilege. One exception,
and one alone, has been fixed, and to
it we must look for legisiative nu-
thority for any grant smacking of a
privilege or immunity not to be enjoyed.
by all men alike; that exception is the
special and exclusive privileges may be
granted only “in econsideration of public
services.” The bill to be valid must,
then, be supported by a consideration,
or binding obligation to perform, public
services not now owed by the constitu-
ent corporations, and which they cannot
now be forced by law to perform.

{1I} The Nature of the Consideration:

The grant of the power to consolidate
being the grant of an exclusive separate
privilege which must be supported by a
consideration, the question as to what
is such g consideration immediately
arises, Section 3 of the Bill of Rights,
heretofore quoted, reads in effect that
no man or set of men shall be entitled
to exclusive separate gub]ic privileges,
but in consideration of public services,
or to restate it, public services shall be
the consideration of éxclusive, separate,
public privileges.

The word “consideration,” as used
here, is not used to represent or desig-
nate some intangible or moral quality,
Lut has a defined, usual and legal mean-
ing. In this instance the comsideration
is named to be public service. Under
this bill the exclusive separate publie
privilege conferred upon the companies
is the right of consolidation. The Con-
stitution contemplates that the people
of the State shall receive something in
the way of compensation for this exclu-
sive privilege. The word “consideration”
bhas been variously defined, some of

.which definitions will be noted as fol-

lows:

“A ‘consideration consists of some
benefit or advantage accruing to the
promisor or some loss or disadvantage
incurred by the promisee. A consideration
is an essential ingredient to the legal
existence of every simple contract.”

Eastman vs. Miller, 113 Towa, 404.

Conover vs. Stillwell, 34 N. J. Law, 54.

“Consideration is something of value
in the eye of the law, moving from one
person to another. It may be of some
benefit to the latter or some detriment
to the former.”
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N. Y. & M. G. Co. vs. Martin, 13
Minn., 417.

Kemp vs. National Bank of the Re-
public, 100 Fed., 48,

“There must be something given in
exchange, something which is mutual,
which is the induecement to the contract;
and there must be a thing which is law-
ful and competent in value to sustain
the assumption. It was an early prin-
ciple of the common law that a mere
voluntary aet of courtesy would not up-
hold an assumpsit, but a courtesy shown
by a previous request would support it.”

Kansas Mfg. Co. vs. Gandy, 11 Neb,
448,

“‘Consideration’ may be described
generally as mere matter accepted or
agreed on as a return or equivalent for
a promise made, showing that the prom-
ise is not made gratuitously.”

Donahoe vs. Rich, 28 N. E,, 1001,

“The term ‘consideration,’ as used in
the law of contracts, means ‘some bene-
fit or advantage accruing to the party
promising.’ ”

Forbis vs. Inman et al, 31 Pac.,, 204.

“One of the broadest and perhaps best
definitions of the ‘consideration’ for a
contract is the reason which moves the
contracting party to enter into an agree-
ment. Chitty speaks of the consider-
ation as the ‘motive or inducement fo
make the promise’”

1 Pars. Cont., 355, says: “The con-
sideration is the eause of the contracT.”

Roberts vs. City of New York, 5 Abb.
Prac., 41.

The provision of the Constitution and
the definition and meaning of consider-
ation which we here insist upon is one
gimilar to that meaning which has al-
ways been given the word “consideration”
in relation to contracts and the law gen-
erally. For example: “To constitute con-
sideration it is not absolutely necessary
that a benefit should acerue to the per-
son making the promise. Tt is sufficient
that something valuable flows from the
person to whom it is made, and the
promise is the inducement to the trans-
action.”

Vinlett vs, Upton, 9 U. 8., 142,

It is apparent that these various defi-
nitions of ‘consideration,” which all in
effect amount to the same thing, are
applicable to the word “consideration”
a= used in the Constitution, and that in
the Constitution the particular considei-
ation specified is public service.

It is an elementary principle of law
that where a person promises to do
what he is already bound in law to do
is not a good or sufficient consideration.

“A promise to do what a person is
tound to do by law is not a good con-
sideration for any undertaking.”

Eastland vs, Miller, 113 Iowa, 404.

“A promise to do what the promisor
is already bound to do cannot be a con-
sideration, for if a person gets nothing
in return for his promise but that to
which he is already legally entitled, the
consideration is unreal. Therefore, as a
general rule the performance of, or
promise to perform, an existing legal
obligation is not a valid consideration.
This legal obligation may arise from (1)
the law independent of contract or it
may arise from (2) a subsisting con-
tract.”

Cye., Vol. 8 p. 347, and many cases
cited in Note 39,

“SBubsisting Obligation in Law.—Where
a party is under a duty created or im-
posed by law to do what he does or
promises to do his act or promise is
clearly of no value and is not a sufficient
consideration for a promise given in
return. Thus since a public officer is
at law required to perform his duties for
hig salary or other stated compensation,
a promise to pay him more than this
is founded on no consideration, for he is
simply promising in return to do or is
actually doing what he is bound to deo.”

Cyc, Vol 9, pp. 347 and 348, and
many authorities cited in Notes 40
and 41,

A case illustrative of this rule last
laid down and bearing directly on the
issue here is that of Kansas City Ry.
Co. vs. Morley, p. 304, in which it was
Iield that a contract between a eity con-
tractor for the construction of a sewer
under a street and a railway company
having a right of way over the sireet,
to the effect that the contractor would
pay the company for bridging its tracks
while he builds the sewer, was without
consideration and void, because the rail-
road company’s right of way was sub-
jeet to the paramount right of the city
to build the sewer, and it was incum-
bent on the company to protect its own
tracks.

45 Mo. App., 304.

In the case of Wharton vs. the Erie
R. R. Co, 65 N. Y. App., the New York
Appellate Division 587, 72 N. Y. Supp.,
1018, it was hell that where a statute
provided that raiiroad companies, on ap-
plication, should issue mileage books
good fer 500 or 1000 miles, eunlitling
the holder to the same rights and priv-
ileges to which tihe highest class ticket
issued by such coiporation would entitle
him, and a railrsad company on issuing
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C e
& bool: to plaintifl, required him tc sign
a contract that it would be accepted for
transportation oaly for journeys wholly
within the State, such stipulation was
without consider:iion and void, since it
was the duty of the company to issue
the book without other conditions than
Lhose prescribed by the statute.

“A promise to pay a common carrier
greater compensation than it is entitled
to charge or to pay it for delivery of
goods which it is hound to deliver with-
out such paymenti. is void becaus: there
is no comsideration.” (Cye., Vol. 8, p.
249, and cases cited in Note 48.)

“Subgisting Contractual Obligation.—
The promise of a person to carry out a
subsisting contract with the promisee or
the performance of such contractual
duty is clearly no consideration, as he
is doing mo more than he was already
obliged to do and hence has sustained
no detriment nor has the other party to
the contract obtained any benpefit. Thus
a promise to pay additional compensa-
tion for the performance by the prom-
ises of a contract which the promisee is
already under obligations to the prom-
isor to perform  is without considera-
tion.” (Cyc, Vol. 9. pp. 34%, 350, and
cases cited in Notes 54 and 5.)

These authorities are sufficient to sus-
tain the proposition that the agreement
on the part of the companies named in
the bill under consideration, as set out
in their respective charters and fran-
chises and obligations, is not a sufficient
consideration for public cervice defined
in the Constitution. They were already
obligated by law and by the contractual
relationship existing between them and
the State in their charters to perform
to the fullest extent the public service
required by their charters and the laws
of this State, and there is nothing in
this bill which obligates them to per-
form any other kind or any further
public service.

The charters of all corperations are
granted in consideration of the public
service to be rendered by the corpora-
tion, and for this reason the laws of
this State have limited the purposes
for which corporations may be formed,
as will be observed by a consideration
of Article 1121 of the Revised Statutes.
In other words, the Legislature does
not permit the creation of corporations
for all lawful purposes, but omly for
such lawful purposes as it has appeared
to the Legislature that it was for the
public interest to permit to be created.

With reference to the creation of rail-
road corporations, the rule here laid

down applies with more than the usual
force; that is to say, the rule that the
charter of a corporation is graated to
it in consideration of public service,

Article 6633 of the Revised Statutea
provides that if any railroad corpora-
tion shall not within two years after
its articles of association have been
filed and recorded, begin the construe-
tion of its road and construct, equip and
put in running order at least ten miles
of its road, or if any such railroad
after the first two years shall fail to
construct, equip and put in good rum-
ning order at least twenty additional
miles of its road each and every year
succeeding until the completion of it
line, such corporation shall in either
case forfeit its corporate existence and
ita power shall cease,

This statutory provision is merely
carrying into effect the constitutional
provision heretofore referred to, to the
effect that for an exclusive public privi-
lege granted the grantee must render a
public service, and that when the
grantee fails so to do, the publie privi-
lege or franchise granted him shall be
canceled. This is the underlying prin-
ciple of the entire doctrine of forfeiture
of chartera for non-user or misuser. It
would be a useless consumption of time
for us to submit a large number of au-
thorities on this proposition.

Cook on Corporations, Vol. 2, Sec.
6833.

Thomas vs. Railroad Co.. 101 U, 8,
p. 78 et seq

In the Iatter case the Supreme Court
of the United States says, in discussing
the question as to the legality of a cer-
tiin contract made by a railroad com-
pany, and as stating the contract was
unlawful, said:

“That principle is that where a cor-
poration like a railroad company has
, granted to it by charter a franchise in-
tended in large measure to be exercised
for the public good the due perform-
, ance of those functions being the con-
sideration of the public grant, any con-
tract which disables the corporation
' from performing those functions which
undertakes, without the consent of the
State, to transfer to others the rights’
and powers conferred by the charter
and to relieve the grantees the burden
which it imposes, is g viclation of the
contract with the State and is veoid as
against public poliey.” :

It will be noted upon an examina-
tion of this case that the contract under
' consideration, and which was held in-
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valid, was a consolidation agreement
entered into by the railroad company.

It appears, therefore; from these au-
thorities that when a charter or privi-
lege iz granted to a corporation it is
granted in consideration of public serv-
tce and that when the grantee is placed
in a position where it can not, or does
not, perform a nublic service, then the
consideration of the grant fails and the
State has the right to forfeit the char-
ter or franchise of the corporation.
Now, the grant or privilege sought to
be conferred by this bill unon the buy-
ing and selling companies is one of so
much importance and which needs to be
safeguarded in each individual instance
and cagse with so much care and cau-
tion that the Legislature of this State
has never seen fit to pass a general
statute permitting the consolidation of
railroads. The reason of it is at once
apparent. It is a larger right and one
of more importance than the right of
ordinary corporate existence, and one
which must be determined upon the in-
dividual merits of the particular trans-
action; and the fact that it is a larger
franchise and one requiring a greater
degree of care, but emphasizes the issue
which we have submitted, that the State
ought to receive some consideration for
the grant; that the consideration of
public service ought to be named and
specified in the bill and the companies
bound and obligated to perform it. Let
us suppose an instance. Let us sup-
pose that this bill is permitted to be-
come a law and complaint is finally
made that the corporations are not ren-
dering the public service contemplated
as the consideration for the bill. How
would this Department determine wheth-
er they were rendering such service or
not? The public service they were to
render has not been defined either ex-
pressly or impliedly in the measure.
When a corporation obtains its charter
one of the requirements of Article 1121
is, that it must specify its purpose.
Manifestly, this is required under the
law for three reasons. In the first
place. in order to determine whether or
not its purpose is a legal one and not
against public policy. Second, so that
all who deal with the corporation may
know the extent of its power and au-
thority: and, third, so that the Secre-
tary of State and the Attorney Gen-
eral’s Department may =ee whether or
not the purpose specified is one per-
mitted under Article 1121, and, there-
fore, one for the public service of whieh
the State is willing to grant the special

AR '
privilege of corporate existence. When
an ordinarv railroad charter is granted,
the incorporators are required to state
in their articles of incorporation what
they propose to do. They must state
the beginning and terminal point of
their line, the length of the line, and
describe in a general way what public
service they expect to perform as a .
consideration for the special privilege
of becoming a corporate body. These
provisions with reference to the inecor-
poration of ordinary corporations and
of railroad companies are provisions of
law enacted to earry out the constitu-
tional purpose of Section 3, Arficle 1,
of the Bill of Rights, which requires
that for a special privilege the recip-
ient shall perform public service, and
it is the opinion of this Department that
any grant of special privilege, such as
is contemplated in the bills to the St.
Louis Southwestern Railway Company
of Texas and its associates, must also
specify the public service which the
people of Texas are to receive in con-
sideration of this particular special
privilege conferred upon these corpora-
tions.
{I11.) The Stated Consideration of the
Bill.

The emergency clause of Senate bills
Nos. 78 and 172 and the substitute bill
each declare that “important publie in-
terests are to be subserved by the pass-
age of this act, providing for the en-
largement, of an important railroad sys-
tem of the State.” _

The only provisions of the several
bills that in any way indiecate an en-
largement of the railroad system are as
follows :

1. Section 1, Senate bili No. 78 pro-
vides that the St. Louis Southwestern
Railway Company of Texas, after pur-
chasing the Stephenville North & South
Texas Railway Company, shall have
“also the right to eonstruet a line from
said Stephenville, in Erath county, to
the town of Thurber, in said county,
as the lines of railway are defined in
its charter and amendments thereto.”

2. Section 1, Senate bill No. 172,
after granting the right to purchase the
Eastern Texas Railroad Company’s
railroad. provides that the St. Touis
Southwestern Railway Company of
Texas shall have “the right to construct
a line from Kenard to Crockett, in said
Houston county, as defined in its char-
ter and amendments thereto.”

3. Section 1 of the substitute bill re-
states the rights mentioned above in
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paragraphs 1 and 2, and Section 4 con-
tains this language: “Or in the event
of such sale, the St. Louis Southwest.
ern Railway Company of Texas shall
complete the unfinished portion of the
railroads so purchased between the ter-
mini as defined in the charter of the
Stephenville North & South Texas Rail-
way Company and amendments thereof.”

Tt is the opinion of this Department
that the language used in Senate bill
No. 78 and Senate bill No. 172 does not
create any oblieation on the part of the
companies to make the constructions
and extensions referred to, and that
should the bills become laws there will
rest no legal obligation upon them to
do so.

As stated the bills recite:

“The fact that important publie in-
terests are to be subserved by the pass-
age of this act, providing for the en-
largement and improvement’ of an im-
vortant railway system of the State and
for additional transportation facilities
for the citizens thereof, creates an im-
perative public necessity and emergency,
rte.”

An analysis of this statement shows
that the important public interests to be
served i merely the enlargement of an
important railroad system of the State,
Let us analyze the situation. In what
manner is an important railroad system
enlarged? It is enlarged only by the
ubsorption of uther systems, and not a
single mile or more of railroad track,
nor the improvement of a single mile of
the present track, nor the improvement
of any facilities on any of the lines is
either required or provided for in the
measure. So far as the service is con-
cerned, under the charters of each of the
several railroad corporations involved
these corporations are strictly bound to
the State and its people to observe the
requirements of law and furnish the
public a service consistent with the pur-
poses of their franchises and charters.
When these corporations hecome merged
into the purchasing company, the extent
of the territory covered by the purchas-
ing company and the amount of service
which it may render remains exactly the
same as that covered by the selling com-
panies and the purchasing company as
they now exist today, and the charter
of the purchasing company and the lease
governing it required no greater a degree
in the quality of public service or the
territory covered than that required of
the several companies. as. they exist to-
day.

We conclude that no sufficient con-

sideration is shown for the grant of
privileges contained in Senate bill No. 78
and Senate bill No. 172, and that they
contravene Section 3 of Article 1 of the
Constitution for this reason.

If the language quoted in {3) above
from the substitute bill was intended to
create a legal obligation upon the St.
Louis Southwestern Railway Company
1o construct the line from Stephenville,
a distance of about twenty-six miles,
and the language used is capable of that
construction, in our opinion a sufficient:
consideration is shown for the grant of
the right to consolidate as regards this
company. Your body itself is the best
judge of what was intended by the use
of the language quoted, but in our opin-
ion, gpince no penalty is provided for a
failure to construct the line, the pro-
vision is rather vague and indefinite to
create an enforcible legal obligation.
One of the considerations existing to
support the grant of a charter or amend-
ment thereto to a railway corporation
is the entorcible promise of the company
to build a railroad or extension or
brancu line. R. S., Title 115, Chaps. 1
and 2.

In discussing the nature of the con-
iract between the State of Texas and
the International & Great Northern
Railway Company involved in the char-
ter of the company, the Supreme Court
of the United States in the case of Rea-
gan vs. Farmers’ Loan and Trust Co,
154 U, S, 393, said:

“Obviously, one obligation assumed by
the corporation was to conmstruet and
operate a railroad between the termini
named (in the charter), and on the other
hand, one obligation assumed by the
State was that it would not prevent the
company from so constructing and oper-
ating the road”

Since a permit to consolidate is a dis-
tinet and valuable enlargement of char-
ter rights, more important, in a sense,
and to be safeguarded more strictly, as
shown before, we believe that a require-
ment of further construction, or some
other public service, must be made at all
events, and that the construction of ad-
ditional mileage is the minimum of that
requirement,

No requirement of further comstruc-
tion as to the Eastern Texas Railroad
Company is attempted in any of the
bills, and the grant of the right to ab-
sorh that road must fail for lack of con-
sideration.

Yours truly,
LUTHER NICKELS,
Assistant Attorney General.
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This opinion has been passed upon,
approved by the Department in executive
session, and is now ordered recorded.

B. F.. LOONEY,
Attorney General.

APPENDIX B.

COMMITTEE REPORTS.

Committee Room,
Austin, Texas, March 1, 1913,
Hon. Will H. Mayes, President of the
Senate.
Sir: A majority of your Judiciary
Committee No. 1, to whom was referred
Senate bill No. 367, A bill to be entitled
“An Act to amend Article 23 of Chapter
1, Title 1, of the Code of Criminal Pro-
cedure of the Revised Statutes of 1911,
Have had the same under consider-
ation and beg leave to report the same
back to the Senate with the recommen-
dation that it do pass.
MORROW, Chairman.

Committee Room,
Austiu, Texas, March 1, 1913,

Hon. Will H. Mayes, President of the

Senate.

Sir: A minority of your Judiciary
Committee No. 1, to whom was referred
Senate bill No, 367, have had the same
under consideration, and beg leave to
report the same back to the Senate with
the recommendation that it do not pass.

MORROW,
HUDSPETH.

Committee Room, .
Austin, Texas, March 4, 1913.
Hon. Will H. Mayes, President of the
Senate,

Sir: Your Judiciary Committee No.
1, to whom was referred

Senate bill No. 167, A bill to be entitled
“An Act to amend Sections 7684, 70685,
7686, 7688, 7695 and 7697, in Chapter 15,
of the Revised Civil Statutes of the State
of Texas, adopted by the Thirty-second
Legislature of the State of Texas and
approved by the Governor of the State
of Texas on the first day of April, 1911,
relating to the collection of taxes here-

tofore, and that may hereafter be levied, .

making such taxes a lien on the land
taxed, establishing and continuing such
lien and providing for the sale and con-
veyance of the land delinquent for taxes
since the first day of January, 1901,

which may have been returned delin-
quent or reported sold to the State or
to any county, city or town,”

Have had the same under considera-
tion, and [ am instructed to report the
same back to the Senate with the rec-
ommendation that it do pass, with
amendment,

Amend by striking out “I1901” in Ar-
ticle 7684 and insert “1911"7; by strik-
ing out “1901” in Article 7685 and in-
sert “1911”; by striking out “1901” in
Article 7686 and insert *1911,” and
amend the caption by striking out
“1901” and insert “1911.”

MORROW, Chairman.

Committee Room,
Austin, Texas, March 3, 1913.
Hon, Will H, Mayes, President of the

Senate,

Sir: Your Judiciary Committee No. 1,
to whom was referred

Senate bill No. 300, A bill to be entitled
“An Act validating marriages in all in-
stanees where the return and record of
ihe marriage license has not been made.
as provided by law,”

Have had the same under consider-
ation and I am instructed to report the
same back to the Senate with the recom-
mendation that it do pass.

MORROW, Chairman.

Committee Room,
Austin, Texas, March 1, 1913,
Hon. Will H. Mayes, President of the

Senate.

Sir: A majority of your Judiciary
Committee No. 1, to whom was referred

Senate bill No. 260, A bill to be entitled
“An Act to amend Article 1997, Chap-
ter 15, Title 37, of the Revised Civil
Statutes of the State of Texas relating
to judgments in the district and county
courts, and to add Article 1997a to said
chapter,”

Have had the same under considera- -
tion, and beg leave to report the same
back to the Senate with the recommend-
ation that it do pass.

MORROW, Chairman.

Committee Room,
Austin, Texas, March 1, 1913.

Hon. Will H. Mayes, President of the

Senate.

8ir: A minority of your Judiciary
Committee No. 1, to whom was referred
Senate bill No. 260, have had the same
under consideration, and we, a minority

-of your committee, beg leave to report
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the same back to the Senate with the
recommendation that it do not pasa,
' MORROW, °
HUDSPETH.

Committee Room,
Austin, Texas, March ], 1913.

Hon. Will H. Mayes, President of the

Senate.

Sir: A majority of your Judiciary
Committee No. ], to whom was referred

Senate bill No, 259, A bill to be entitled
“An Act to amend Article 1626, Chap-
ter 9, Title 32, of the Revised Civil
Statutes of the State of Texas, in ref-
erence to judgments in the Court of
Civil Appeals,”

Have had the same under considera-
tion, and beg leave to report the same
back to the Senate with the recommend-
ation that it do pass.

MORROW, Chairman.

Committee Room,
Austin, Texas, March 1, 1913.

- Hon. Will H. Mayes, President of the

Senate,

Sir: A minority of your Judiciary
Committee No. 1, to whom was referred
Senate bill No. 259, have had the same
under consideration, and beg leave to
report the same back to the Senate with
the recommendation that it do not pass.

MORROW,
HUDSPETH.

Committee Room,
Austin, Texas, March 4, 1913.

Hon. Will H. Mayes, President of the

Senate.

Sir: Your Committee on Agricultural
Affairs, to whom was referred

Senate bill No. 207, A bill to be entitled
“An Act to amend Chapter 24 of the
Acts of the First Called Session of the
Thirty-first Legislature of the State of
- Texas, entitled ‘An Act to provide for
the establishment and maintenance of
agricultural, horticultural and feeding
experimental stations in certain parts
of Texas; to provide for proper appro-
priations therefor, and repealing all
laws in conflict herewith, and declaring
an emergency,’ and providing further
for a governing board for the Texas
Agricuitural Experiment Stations, de-
fining the place of residence of the Di-
rector of Texas KExperiment Stations,
and declaring an emergency,”

Have had the same under considera-
tion, and I am instructed to report the
same back to the Senate with the rec-

ommendation that it do pass, with the
following amendments:

Strike out all of Section 4. Amend
Section 5 by striking out the words
“$250 during any one year” and add in
lieu thereof the following: *“Actual ex-
penses, not to exceed $10 per day.”
Amend Section B by adding thereto the
following: ‘‘Provided, that the Main
Station, at College Station, Brazos
county, Texas, shall not be moved.”

ASTIN, Chairman.

Committee Room,
Austin, Texas, March 4, 1913.
Hon. Will H. Mayes, President of the

Senate,

Sir: Your Committee on Agricultural
Affairs, to whom was referred

Senate bill No. 319, A bill to be entitled
“An Act to provide for the establish-
ment and maintenance of an agricultural
experiment station at Alta Loma, Texas,
for the purpose of conducting experi-
ments in fruits, vegetables, grains and
other farm crops, and studying soil
problems in Galveston county and con-
tiguous counties in the guli coast re-
gion of Texas, and disseminating use-
ful information, making necessary ap-
propriation: therefor, and declaring an
emergency,”

Have had the same under considera-
tion, and T am instructed to report the
same back to the Senate with the recom-
mendation that it do pass.

ASTIN, Chairman.

Committee Room,
Austin, Texas, March 4, 1913.

Hon. Will H. Mayes, President of the
Senate,

Rir: Your Committee on Public Health,
%o whom was referred

House hill No. 355, A bill fo be entitled
“An Act authorizing the establishment
of county hospitals and dispensaries,
providing for elections for bond issues
end the ieauance of bonds for the cost
of erection of same, and providing reve-
hue for maintaining and managing same,
and providing for the appointment of a
board of managers, and declaring an
emergency,” .

Have had the same under consider-
ction, and I am instructed to report the
same back to the Serate with the recom-
mendation that it do pass, with the fol-
lowing amendments, so that it may con-
form to the amendments adopted by the
Senate to Senate bill No. 189, which hill
is similar to House bill No. 355, and that
it be not printed.
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Amend Section 1 by atriking out the
present section and substituting:

Section 1. The commissioners court
of any county shall have power to estab-
lish a county hospital and to enlarg:
any existing hospitals for the care and
ircatment of persons suffering from any
_illness, disease or injury. The commis-
sioners court of such county may, with-
out being petitioned to do so, at such
Limes as it may deem proper, not oftener
than once in twelve months, subnlit to
the property tax paying voters of such
¢county the proposition of issuing Londs
for the construction or purchase of the
necessary buildings and locations for, or
additions to, such county hospital. At
intervals of not less than twelve months,
5 per cent of the gualified property tax
paying voters of a county may petition
the commissioners court of such county
to provide for the establishing or en-
larging of a county hospital, in which
event it shall be the duty of said com-
missioners court within the time desig-
nated in such petition to submit to the
property tax paying voters of the coun-
ty either at a special or at a regular
election, the proposition of issuing bonds
in such aggregate amount as may De
designated in said petition for the estab-
lishing or enlarging of such hospilal;
and whenaver any such proposition‘shall
receive a majority of the votes of the
qualified property tax payers voting at
guch election, said commissioners court
shall establish and maintain such hos-
pital, and shall have the following
powers:

To purchase and lease real property
therefor, or acquire such real property,
and easements therein, by condemnation
proceedings, in the manner presecribed by
the present law authorizing a condem-
nation of right of way of railroads:.

Té purchase or erect all necessary
buildings, make all necessary improve-
ments and repairs and alter any existing
buildings, for the use of said hospital;
provided, that the plans for such eree-
tion, alteration or repair shall first be
approved by the State Health Officer, if
his approval is requested by the said
commissioners court.

To cause fo be assessed, levied and
collected, such taxzes upon the real and
personal vroperty owned in the county
as it shall deetn: necessary to provide the
funds for the maintenance thereof. and
for all other necessary expenditures
therefor.

Te issue county bonds to provide
funds for the establishing, enlarging and

equipping of said hospital and for all
other necessary permanent improve-
ments in connection therewith,

Angd to do all other things that may
be required by law in order to render
¢aid bonds valid.

To appuint a board of managers for
said hospitals as hereinafter provided,

To aceept and hold in trust for the
vounty, any grant or devise of land, or
any gift or bequest of money or other
personal property or any donation to be
applied, principal or income, or both, for
the benefit of said hospital, and apply
the same in accordance with the terms of
the gift,

Amend Section 2 by striking put lines
1 to 12, inclusive, and substituting the
Tollowing:

Section 2. When the commissioners
zourt shall have acquired a site Tor such
hospital and shall have awarded con-
tracts for the necessary buildings and.
iraprovements thereon, it shall appoint
five citizens of the county, of whom at
lcast two shall be practicing physicians,
and at laast one a woman, who sball
constitute a board of managers of the
said hespital. The terms of office of
vach member of said board shall be two
years. Appointments of successors shall
Le for the full term of two years, except
that.

KAUFFMAN, Chairman,

Committee Room,
Austin, Texas, March 4, 1913.

Hon, Will H. Mayes, President of the
Senate.

Sir: Your Committee on Public Health,
to whom was referred

House bill No. 366, A bill to be entitled
“An Act requiring the State Health
Department to disseminate information
concerning the cause, nature and extent
of communicable disease eand requiring
ihe display throughout the State of a
public health exhibit in a railway car;
permitting railways to furnish free cars
for this purpose and free transportation
to persons engaged in the work; permit-
ling the giving and receiving of contri-
Lutions to the work and making an ap-
propriation for the expenses of the same,
and declaring an emergency,”

Have Lad the same under consider-
ation, and I am instructed to report the
same back to the Senate with the recom-
mendation that it do pass, being similar
to Senate bill No. 240, and that it be
not printed.

KAUFFMAN, Chairman,
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' Committee Room,
Austin, Texas, March 4, 1913,

Hon. Will H. Mayes, President of the
Senate.

Sir: Your Committee on Judicial
Distriets, to whom was referred

Senate bill No. 402, A bill to be entitled
“An Act to reorganize the Thirteenth
Judicial District of Texas, and to cre-
ate the Seventy-sixth Judicial Distriet
of Texas, and fix the time of holding
the courts in said districts, and to pro-
vide for organizing grand juries at cer-
tain terms in said couris, and to pro-
vide for the appointment of a judge of
the Seventy-sixth Judicial Distriet, and
to continue in office the judge and dis-
trict atforney of the Thirteenth Judi-
cial Distriet and the clerks of the dis-
trict courts in the several counties of
said districts, and to repeal all lawe
and parts of laws in conflict herewith,
and declaring an emergency,”

Have had the same under econsidera-
tion, and I am instructed to report the
same back to the Senate with the rec-
ommendation that it do pass,

HUDSPETH, Chairman.

Committee Roon,
Austin, Texas, March 4, 1913.
Hon. Will H. Mayes, President of the

Senate.

Sir: Your Committee on Enrolled
Bills have carefully examined and com-
pared

Senate Concurrent Resolution No. 4,
Giving old army Enfield rifles to the
Confederate camps within the State,
and canceling bonds heretofore given by
such camps,

And find it correctly enrolled, and
have this day, at 11 o’clock a. m., pre-
sented same to the Governor for his
approval.

GIBSON, Chairman,

Committee Room,
Austin, Texas, March 4, 1913.
Hon. Will H. Mayes, President of the

Senate.

Sir: Your Committee on Enrolled
Bills have carefully examined and com-
pared

Senate bill No. 22, “An Act amend-
ing Chapter 104 of the General Laws
passed by the Thirty-second Legislature
at its Regular Session by adding at the
end of Section 2, Sectiops 2a and 2b,
prescribing additional duties for the
State Inspector of Masonry, Public
Buildings and Works, and providing
for the appointment of assistants by

him, defining their duties and fixing
their compensation, and declaring an
emergency,”

And find it correctly enrolled, and
have this day, at 11 o’clock a. m., pre-
sented same to the Govermor for his

approval,
GIBSON, Chairman.

PETITIONS AND MEMORIALS.-

By Senator Lattimore:

Petition signed numercusly by farm-
ers of his district endorsing the Katy
and Santa Fe consolidation bills and
expressing opposition to the river pol-
lution bill.

By Senator Lattimore:

Numerously signed petition by the
citizens of Arlington and community
urging the early passage of a special
road law for Tarrant county.

THIRTY-NINTH DAY.

Senate Chamber,

Austin, Texas,
Wednesday, March 5 ,1913.

The Senate met pursuant to adjourn-
ment, and was called to order by Lieu-
tenant Governor Will H. Mayes. :

Roll call a quorum was present, the
following Senators answering to their
names:

Astin. Morrow,
Bailey. Murray.
Brelsford. Nugent.
Carter. Paulus,
Collins. Real.
Conner. Taylor.
Cowell. Terrell.
Darwin, Townsend.
Gibson. Vaughan. '
Greer. Warren.
Johnson. Watson.
Kauffman. Weinert.
Lattimore. Westbrook.
MeGregor, Wiley.
McNealus, Willacy.

Absent.
Hudspeth.

Prayer by the Chaplain, Rev, H M.

Sears.

Pending the reading of the Journal
of yesterday, the same was dispensed
with on motion of Senator Darwin.

{Bee Appendix for petitions and me-

morials and

ports.)

standing committee re-



